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IN THE CHAIR: WERNER LANGEN

(The meeting opened at 9.10)

Chair. – Welcome, everyone. Like all meetings of the Committee of Inquiry into Money
Laundering, Tax Avoidance and Tax Evasion (PANA), this meeting can be followed via web
streaming and on the Europarl website. Welcome, everyone, and before we begin our public
hearing I would just like to say a few words about the minutes of the meetings of 8, 14 and 16
November and 7 December, which we have received. I have not received any comments on
these minutes, so I can declare them approved.

I have two more preliminary remarks: One is to do with the availability of documents. As yet
we have not received the documents we requested from the Commission. We have a few, but
we are still missing some documents relating to Commissioner Moscovici’s area of
responsibility. We will not be able to carry out a detailed examination of these documents
until we have them in full. According to the Commission, one of the documents we requested
is 40 000 pages long, so we will have plenty of work to do in both examining and evaluating
them. However, there is some good news, as at the Coreper meeting on 19 January all the
Member States decided to provide us with the documents.

Less good is the news that, on the basis of a Council opinion, Coreper decided at the same
meeting to be very sparing with the presence of government members at committee meetings.
As a result, although we will have the Maltese Finance Minister with us at the meeting of the
Committee on Economic and Monetary Affairs (ECON) tomorrow, the joint meeting of the
ECON Committee with the Maltese and Estonian Council Presidency scheduled for Thursday
morning cannot take place because the minister has withdrawn, and we will therefore be
discussing our working document at 11.00. That is by way of a preliminary remark.

Welcome to everyone, especially our guests. Today we have a public hearing on ‘The role of
lawyers, accountants and bankers in Panama Papers - (Part I)’. In this first part of our hearing
today we will be welcoming three academics with much experience in this area. Welcome to
you. Although there are differing professional rules and guidelines governing the various
professions of lawyers, accountants and bankers, it is particularly important that we should be
able to invite them all here, and to hear and discuss with them their specific view of these
matters. All three have answered our questionnaire and given a written answer which you
have received, though at rather short notice. I have not yet looked at all the answers, I must
say, but they have been received.

I should therefore like to welcome the speakers in the first panel discussion. The first is
Professor Ronen Palan, Senior advisor, Tax Justice Network, author of a series of books and
articles on ‘Offshore and tax havens, State theory and international political economic
theory’. Then Professor Brooke Harrington of the Copenhagen Business School, who is also
an author – I have one of her books here. Welcome! And Daniel Hall, Director and co-head of
global corporate intelligence, Burford Capital. Welcome to you as well.

Each speaker has ten minutes, then there are questions and answers of five minutes each. The
first speaker is our rapporteur, Mr Kofod. The co-rapporteur, Mr Ježek, is not here yet. I
assume he will be coming. As we are running a little late, I would like to give the floor
without any further ado to Professor Ronen Palan.

1-004-0000

Ronen Palan, Senior advisor, Tax Justice Network. – The broad estimate is that global
wealth, the entire global wealth which means all real estate and equities worldwide, is
currently about USD 240 trillion, that’s what we have managed to accumulate on this earth.
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The estimate that I believe in is that about USD 20 to 30 trillion are located offshore, which is
about 10-12% of global wealth. That particular portion of money or wealth that is located
offshore is not spread equally, it’s really the wealth of the particularly wealthy and very
powerful or big corporations.

Now when we look at this world of offshore, there’s a demand, the demand is driven
primarily from high net-worth individuals, from large corporations; there’s a supply, countries
that we call tax havens, but not only them; and of course there are the intermediaries, what we
call the enablers, who I think we’re discussing today.

There are three broad techniques that are being used in that particular world. One of them is
various techniques of secrecy and opacity, and I think there’s been a lot of emphasis on that,
and particularly the Panama papers are about that. But in my view, that particular element is
in decline and we have two other techniques which in my view are much more significant,
and I’d like to emphasise this today. First of all is what I call arbitrage, the use of what
appears to be a legal technique, but basically finding breaks and loopholes between different
legal systems in order to take advantage for tax avoidance, regulatory avoidance and forms of
‘tax planning’, so-called. And there’s another one which we are just beginning to understand,
and that’s what I call financial engineering, the use of sophisticated financial instruments like
derivatives, swaps, in order to avoid taxation.

In my view, I am beginning to suspect that in fact derivatives and swaps are the biggest item.
Arbitrage is second. Secrecy provisions of the type that tax havens and Panama are associated
with are important, but overall, in that world, I believe it’s a small side or a relatively small
side. There’s a dirty side of offshore in the demand, and the dirty side derives primarily from
basically some sort of criminal activity, official embezzlement and sorts of fraud, and Panama
largely caters for that dirty side. I agree with the OECD, I think we all sensed that that was the
case.

We will find less and less people from advanced countries really using Panama, and the
reason why we find that Panama is really catering mostly to developing countries is because
OECD regulations focus on governments. Governments basically have to take action against
their own citizens. The problem is that many developing countries’ governments are not really
interested in taking action against their own citizens. So for example after the Panama Papers,
the prime minister of Thailand, who was implicated in the papers, said the Panama Papers
were a private affair. Private affair, that’s it, we don’t expect Putin to do something against
this.

The problem with the OECD regulations in that sense is that they are really relying on
governments, individual governments, and in many countries in the world individual
governments are implicated and will not do much about it, and that’s what we hear about
Panama. I think Brooke will probably confirm this, I think that will be one of his points: the
wealth manager, the proper wealth manager industry will probably shy away from Panama, go
for Cayman, go for something that appears nicer. But that doesn’t mean the problem is
resolved. It just means that in the last few years, I think the problem has shifted to more
sophisticated techniques of arbitrage and financial engineering.

Now, talking about the intermediaries and the enablers, with regard to corporate tax planning
the most significant players are the four largest accounting firms, they are really the core.
Lawyers are important, financiers, wealth managers, but I think the core is the four large
accounting firms, which we don’t fully understand, we haven’t done academic research on
that.
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Now in this world of offshore, nothing can be done without the intermediate enablers. You
cannot simply create a structure by yourself, you can’t shift money around by yourself.
Everything is done by the enablers, by these intermediate professional services. My view –
and I’ve been writing about this particular world for the last 10-15 years – is that the attitude
of the professional industries is not helpful. The attitude has been until now to say ‘well, these
are some bad apples’, to feign surprise, claim the problem is in the past, always in the past,
‘now we have learned’, to blame governments for lack of regulations, whereas the
governments quite often are helping draft the same regulations they are blaming. So I think
the attitude is not particularly helpful and not very cooperative.

The result is that regulators and politicians, including here, have to react to public demand, to
the scandals, they have to react in some way because the public is very sceptical about
collusion between politicians and the offshore world. And because of this lack of a good
relationship between the professional industries and governments, you end up with rules and
regulations which are quite often very blunt – I admit it, I would say that they’re very blunt,
and they create a huge amount of red tape, a lot of it is unnecessary, and frankly one result of
that is actually the small businesses and small individuals and end up paying, because the cost
of compliance is so much that many banks and other financial solution just don’t want to deal
with the small ones. And that concentrates the benefits to the wealthy again, whereas the rest
are caught up in that. I think this is very unhelpful, and if this committee can achieve some
sort of a new deal with the intermediaries, that would be quite helpful. And a new deal should
be something along the lines that they should stop pretending that there’s no problem, that the
regulations are fine or that it is somebody else’s problem or that one company in Panama
didn’t act the way we should, and so on and so forth. They should accept that there is a
problem, but then, in return for accepting and helping solve the problem, they should get in
return a much better streamlined regulation and so forth. That is what I would argue.

Now in my view our current rules that we have in the European Union would not have caught
Panama. Unless there had been a leak we would not know. We suspected that this was going
on, but we didn’t know the details. And nothing about the current regulation would have
caught it. But I think there’s a reason why very few American citizens were implicated in
Panama and I think the reason is not because Americans don’t like to avoid paying tax. They
do, and they voted for a president who could who boasts that he does that! The reason is
because the United States introduced a very controversial, but very powerful weapon called
FATCA. And that particular weapon – and I agree that it’s a very blunt and strong and
powerful weapon – that weapon really changed the game. It was a game changer, because
what the United States demand under FATCA, they don’t demand, like the OECD, that
Panama or any other country change the rules and will comply. They don’t try to do what I
called with a colleague in Copenhagen ‘herding cats’, trying to put them all together.
Basically they say you can go to Panama, you can go wherever you want, you can follow any
rules you want, but if you want to have any business with the United States, directly or
indirectly, then we want full transparency of who owns what. Because we are big enough.

Now I think the European Union is big enough. The European Union is the second largest
market in the world. Because of a slight decline in the euro it’s now smaller than the US
market, but it’s about USD 16 trillion. I think the European Union can introduce a variant of
FATCA and if European Union will introduce a variant of FATCA then I think that will help
go a long way in resolving many of the issues that we saw with Panama. It will shift then to
the Third World, to developing countries, which I think should be a concern, but I think there
is a solution. I know it’s blunt, I know it’s controversial. But that’s what I would advocate that
you go for.
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1-005-0000

Chair. – It was very interesting to hear your assessment, which will certainly lead to a series
of topical questions.

I would now like to ask to Professor Brooke Harrington from Copenhagen to speak. You have
the floor.

1-006-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – I would like to pick
up where my colleague, Professor Palan, just ended, on the role of intermediaries and why
legal remedies so far have not been as effective as we may have liked. I am going to tell you
about my research for almost the past decade on these intermediaries, and give you a sense of
what some policy recommendations might be coming out of this research, as well as some
follow-up questions that I could answer.

First of all, to extract what I think is most relevant about the Panama Papers, I think one of the
lessons is that the law is the law for everybody, but it does not touch everyone equally. One of
the functions of companies like Mossack Fonseca is to give a very rarified segment of the
world’s population a kind of liberty from the rule of law that most of us can only imagine. I
can give you some examples, during the Q&A, but it really is rather eye-popping how much
of the law you can escape if you have sufficiently sophisticated advice. I do not mean
breaking the law. Ronen Palan was right that a lot of what happens in the intermediary world
is all about discovering the gaps and conflicts among the laws and arbitraging those in a
skilful way. It is not about law-breaking, and that is crucial to understand.

I also agree with Ronen’s point that, without the intermediaries, what we know as the
international tax avoidance system – which the economist Gabriel Zucman estimates to cost
the world USD 200 billion every year in unpaid individual taxes, not counting corporate tax –
is not possible without the intervention of intermediaries. Wealthy people are not sitting
around on their yachts boning up on the tax code of the Cayman Islands. They pay people to
do that: they pay people to pick up their dry cleaning, and they are certainly not going to be
arranging offshore structures. What that means for you is that you need to think carefully
about targeting with policy the intermediaries themselves, not the wealthy people.

How do I know this? Well, I have spent the last nine years studying these people and how
they work. I entered their world by training to become one of them. So, as I alluded to, what
the clientele of intermediaries want is law avoidance. Tax avoidance is the tip of the iceberg.
They also do not want to pay their debts or give an inheritance to relatives they hate. Imagine
if you could do whatever you wanted and you could pay someone to make it legal. What
would you do? There is a rich person out there right now doing that.

The work of the system is done by this recently constituted group, they call themselves by
various names: the most common name typically is ‘wealth manager’. In Germany they might
call themselves Treuhandmanager. They go by various names but they coalesce, and have
coalesced for the last 25 years, around the term wealth management. Most are trained in
something else. Until recently you could not get a degree in wealth management, so to find
these people you have to go through their professional societies. Typically, they are trained as
lawyers, sometimes as accountants and bankers. I have met people who were former
Greenpeace advocates, former journalists, and even former academics. They all have their
reasons for serving the very rich, but what unites them is a dedication to giving rich people
what they want, which is law avoidance.
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As far as we know, there is not an exact count of the number of wealth managers around the
world but the professional society STEP, based in London, counts 20 000 members in 95
countries. It is highly distributed, they are not licensed by any state, so you cannot threaten
them with the withdrawal of their national licence: there is no such thing. Their basic modus
operandi is to violate the spirit of the law while staying within the letter of the law. It is a very
skilful and delicate balance but that is one of the reasons that we do not see prosecutions from
the Panama Papers because Mossack Fonseca was not lying when they said that for the most
part, as far as they know, they did not break any laws. They may have violated them
outrageously in spirit but they very carefully stayed on the right side technically.

Their key strategies are not to defy the law but to ‘creatively comply’. That is a term that I
borrowed from an accountancy professor at Oxford. I think it gives a flavour of the glee many
people in this field actually take in undertaking the intellectual challenge of finding and
exploiting gaps and conflicts in laws. Among the people I interviewed – the practitioners – I
asked them all what they most enjoyed about their work, and several of them said, using the
exact words of one practitioner: I really enjoy playing cat and mouse with policy makers.

One of their most important concerns is to stay off the radar. Ronen is also right that secrecy
in the old-fashioned Switzerland sense of secret bank accounts is probably seeing its final
days; but there are lots of other ways to stay off the radar. The kiss of death for a professional
wealth manager is to do anything that would put you or your client into public records.
Heaven forbid you end up in court. That is one of the reasons, when I was asked in the written
questions about wealth managers facilitating tax evasion, which is of course illegal, I said no
wealth manager worth their salt would take that risk. Of course there are bad actors out there
who have nothing to lose, and they will help you with tax evasion. But most of them, if they
hope to continue in the profession and continue to reap the benefits of serving ultra-high net-
worth clients, want to stay on the right side of the law, and in order to do that they have to
have a proven track record of staying out of the public eye.

They use three basic tools: corporations, foundations and trusts. They are very simple tools in
a way and they are arranged with almost infinite complexity. Imagine Lego blocks: what
could be simpler? And yet you could build anything with them. What you are building
essentially is obscurity; you are making it difficult and expensive to track real beneficial
ownership of anything, whether it is a yacht, a stock portfolio or a chateau.

One of the things they figured out how to do really well in wealth management is how to
misuse the sovereignty system to not only exploit the laws’ conflicts but also to write the laws
themselves. It is not uncommon for wealth managers to actually be tapped by offshore
jurisdictions to write their laws. That makes it easy for them to stay on the right side of the
law. The key outcomes are literal obscurity for clients. One of the best known wealth
management firms in London has as its motto: I want to be invisible. That is what they are
selling to clients. That is why we are not seeing prosecutions from the Panama Papers.
Largely, countries like Panama and organisations like Mossack Fonseca succeed in preserving
enough of this obscurity to make it practically impossible to prosecute people.

As I mentioned, I know this because I did nine-year study of wealth management. It started
with two years of training to be a wealth manager; that taught me the state-of-the-art
techniques and the mind-set of hiding money around the world. It also gave me access to
interview participants, so I ended up with a data set of 65 interviews in 18 countries, which
does not sound like a lot but, in a profession dedicated to secrecy and discretion, it is tough to
get that many people to talk to you.
So my policy recommendations are as follows, just three of the top-line ones. Focusing on
somehow limiting the mobility of the rich and their capital does not really work. We have
seen what has happened with the attempt by, for example, France to impose a wealth tax. It is
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all too easy for wealthy people just to elude that sort of constraint. They get new passports,
their assets somehow vanish from between the fingers of the state: that is trivial for wealth
managers to arrange. Countries such as Israel have been much more successful in clamping
down on this sort of undesirable tax avoidance activity, simply by focusing on the wealth
managers themselves. They change the constraints, they change the benefits for wealth
managers. They do not outlaw the profession, they do not put these people in jail – there is
nothing to put them in jail for, typically – but they just make it more profitable for wealth
managers to cooperate with the State than to undermine the State.

Finally, I think one of the big lessons of the Panama Papers is that we still do not know who
John Doe is. Unlike Hervé Falciani, unlike the guys behind the LuxLeaks scandal, this
whistle-blower has not sacrificed his/her/their life for doing the right thing. You have to make
that as easy as possible for other people. I know from the people that I talked to, many wealth
managers, probably at least a quarter of the people I talked to are deeply troubled in their
conscience about what they do and its effect on the world. They are ripe for the picking, many
of them would happily turn coat, but they see what happened to people like Falciani and the
LuxLeaks guys and they think: I have a family and I do not want to be on the run for the rest
of my life. Look at what John Doe did and how he/she/they did it, and make it easy in your
country for would-be whistle-blowers to help you.

My last slide is on the kinds of questions I can answer. First, interpreting data in the Panama
Papers from the perspective of a wealth manager: I have seen chunks of it that individual
countries have bought and am happy to help with that. Secondly, what is the structure of the
wealth management industry? I saw several questions about that in the written comments.
What is the geography of wealth management? How does wealth move around the world?
Finally, I can talk about the basic tools of wealth management and how they are used to hide
money, structures from the very simple to the complex.

1-007-0000

Chair. – Thank you, your studies have given us many new insights into the background of
this matter.

1-008-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. – Thank
you very much. Following on from Ronen and Brooke, I have a few comments to add and it is
probably worth giving you two seconds on my background. I am a qualified solicitor in the
UK, but I left the law and do not practise. For a little over a decade now I have been involved
in asset recovery work, formally on a kind of consultancy basis in the intelligence community,
but latterly working for Burford Capital who are the largest litigation fund in the world, and I
essentially fund asset recovery projects for them.

The reason I mention this, and following on from the guys here, is that I probably am chasing
some of that rarefied section of society that Brooke mentioned: the kind of ultra-wealthy
individuals who can use the convenient veils of secrecy provided by many of these
jurisdictions to hide their wealth and seek not to comply with court orders and the like. So I
am coming at it from the kind of grittier end, on a micro-level as opposed to some of the
macro overviews you have heard so far.

So for me the Panama Papers are fascinating, and I think whilst the leak itself and some of the
specific details were unexpected, the type of revelations have been fairly unsurprising. And
frankly I am delighted that the practices of some parts of the offshore world have reached the
public consciousness and caused the outrage that they have. Like I said, I have spent the
majority of my career chasing these kinds of debtors, so I understand the difficulties faced by
many of the national tax authorities, let alone just commercial creditors who lack the funds or
the wherewithal to make any headway in this opaque world.
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As you can imagine my casework, both active and historic, is bound by a multitude of non-
disclosure agreements, court orders on confidentiality and obviously litigation privilege. So I
cannot give as many details as I would like. However, I will give this committee a flavour of
what I do see on a regular basis and highlight examples, where I can, that have made it into
the public domain.

I am not here to demonise Panama or the offshore world in general. After all, I do work for a
Guernsey-domiciled company and I suppose, like the vast majority of journalists who have
spoken about the Panama papers, I think it is important to note, as Brooke has touched on
already, that most of what happens offshore is perfectly legal, albeit by design. If you will
forgive me just being trite for a moment: imagine you are from a poor background, perhaps in
a developing nation or a politically unstable country, and you end up working for the
government or a state-owned enterprise, or even just a large company in your country, and
you are presented with the opportunity to make a lot of money, perhaps more money than you
will ever earn in the rest of your life. Maybe it is theft, maybe it is a bribe, maybe it is a
kickback, but you do it. Now putting aside the morality of that decision for a second, I urge
this committee to consider the pure logistics of what comes next. Do you go home and start
googling ‘How do I launder money’? Do you ask a friend over dinner? No, none of that
happens obviously. Usually, at the same time you are provided with an opportunity to profit,
you are introduced to a helpful lawyer or fiduciary or wealth manager that makes it all
possible. And before you know it you are enjoying the fruits of your ill-gotten gains, usually
with the funds having passed through a daisy chain of offshore companies, none of which are
ever likely to be connected to you and moving the money further away from the original
crime. And it has probably cost you 15%, maybe less. It is the cost of doing business and you
have not had to do any of the structuring or any of the money movement yourself.

Now, in some ways this is a silly example, it all sounds a little far-fetched and exotic, with
characters that belong in a movie and not in the boardrooms of the financial capitals of
Europe and beyond. And we would all like to imagine the kind of professionals you think
about here as grotty individuals running small businesses and being on the edge of the
professional community. People cite historic examples, such as Jeffrey Tesler, who by his
own words was a simple lawyer from North London, who eventually pleaded guilty to US
corruption charges in the Halliburton bribery scandal where over USD 182 million of bribes
were funnelled to Nigerian officials under the Abacha regime.

However the problem today is perhaps larger than it has ever been. The International
Monetary Fund (IMF) released a report on corruption in 2016, which estimated that the cost
of bribery and corruption is in the region of USD 1.5 to 2 trillion per year. So you ask
yourselves, how are the good guys doing? Well, the Stolen Asset Recovery Initiative of the
World Bank estimates that in the 15 years between 1995 and 2010, only USD 5 billion was
actually recovered and returned. And when you think about it on that scale, and with the
enormous gulf between what is taken – measured in the trillions annually – and what is
recovered – measured in the low billions over a 15-year period – you have to know this is the
work of more than just a few bad actors. And don’t forget, these figures represent bribery and
corruption alone: this is not in relation to the flow of funds from other criminal activities, and
that is before we get to mere tax evasion. The Panama Papers have shined a very small
spotlight on a very small part of a truly vast industry.

So, how and why does this happen? Well there is an easy answer. It is good business for the
professionals involved. No firm generally wants to lose client paying work, the competition is
usually happy to take it if you are not willing to do it, and there is virtually no fear of
sanction. Now this is often the moment where many of the intermediaries will sit up and say:
‘Well actually, not in our venerable institution. We have robust “Know your customer”
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(KYC) policies and compliance procedures in place’. But sadly in my experience, looking at
this kind of knotty asset recovery end,  this is often a convenient fiction. The majority of KYC
in my experience is compliance theatre where the relevant lawyer or accountant is seeking to
ensure that they are not legally exposed in a particular transaction, as opposed to actually
wanting to stop the flow of illicit funds.

If you will permit me another odd aside. My favourite strained analogy involves the old
landing cards for foreign travellers entering the United States. For those of you who do not
know, or do not remember, one of the things you had to answer before you entered the
country was that you were not a terrorist or a Nazi or involved in genocide somewhere. It
always struck me as pretty odd that someone could be involved in a genocidal regime
somewhere yet feel compelled to tell the truth on a form. I am betting that the confessions via
immigration form were pretty low, and the parallel here is that the KYC that is used by the
intermediaries we are discussing today relies on two central things: number one, self-reporting
by the individual concerned; and number two, the scrutiny, or lack thereof, by the professional
adviser.

Now in the trillions of dollars stolen in the last five years, most would have been laundered,
wound up clean somewhere, and invested in most asset classes imaginable. Now, you tell me
how many of the KYC forms currently sitting in banks, law firms and accountancy firms say
‘bribe’, ‘kickback’ or ‘theft’ under the ‘source of funds’ section? There are not any reliable
statistics but I am pretty sure the answer is going to be zero. So I think that to expect self-
reporting by the criminal is as pointless as hoping a terrorist identifies himself on an
immigration form. The only line of defence we really have is the professional adviser, who in
turn is faced with a dilemma of their own. Do they refuse this work, based on a moral
compass, gut feel or common sense, even though there is no evidence of wrongdoing in front
of them? Or do they use that very lack of evidence as the reason to proceed? Why not
proceed? There is no evidence anything was wrong.

I think turning a blind eye is all too commonplace. Most intermediaries are not egregious
examples like Jeffrey Tesler; but most do know something is not right quite a lot of the time
but proceed if they do not feel exposed and they can make some easy money. And a recent US
example exemplifies this perfectly. In January 2016, Global Witness released a report called
Lowering the Bar, which was covered relatively extensively in the US media and some of the
undercover videos appeared on 60 Minutes. In the investigation an individual posed as an
adviser to an African Minister of Mines, who was seeking to anonymously bring funds into
the United States. He wanted to buy a jet and a yacht amongst other thing. He met with 13
lawyers from different New York City law firms and only one turned him away. Among the
12 that were seemingly happy to offer advice in this context was the serving President of the
American Bar Association. Some of the lawyers even suggested using their law firms’ own
bank accounts to help prevent the US banks detecting who the funds really belonged to.

So to conclude, how can these practices be stopped and how can we change the calculus for
these intermediaries? And I think, reflecting what my colleagues on the panel here have said,
the answer broadly has to be: make it bad for business. When instances of money laundering
and tax evasion are identified, the various professionals involved should be placed under
severe scrutiny. They should disgorge a multiple of any fees they have earned, they should be
struck off, they should be personally affected in some way, i.e. you have to make the
individual think twice about it. As long as wilful blindness continues to be a defence for these
intermediaries the problem will persist. A small fine for a person or a firm followed by the
ability to continue doing business is just viewed as an additional cost. The risk will still be
worth the reward, and that is the calculus that you have to change.
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1-009-0000

Chair. – I think we have really learned a lot of new things this morning. I am sure we will be
able to discuss them further in the second part. I won’t attempt to summarise now, but will
open the debate straight away. We have just under an hour for our discussions.

I will give the floor first to the rapporteur and co-rapporteur.

1-010-0000

Jeppe Kofod (S&D). – Thank you, Chair, and thank you to the panel. I will ask one question
to each of you. First of all, to Professor Ronan Palan, if you could say a little bit more about
this new deal that you are talking about. How could the European Union, in our legislation
and in our policies, contribute to making this new deal work, especially for arbitrage and
financial engineering, because that is what you said is now the bigger problem arising?

To Professor Brooke Harrington, I am curious also to know a little bit about your experience
during your field studies. The Panama Papers is only the tip of the iceberg, as we all learned.
Can you say a little bit more about your other experiences, the British Virgin Islands and other
stuff that you did? If I look at the map where you did your field studies, it was all around the
world. Could you elaborate a little bit? Because this committee is not only about the Panama
Papers, it is a wider issue and that would be interesting.

Finally, to Daniel Hall, it was interesting and thank you so much. Some of us have argued that
intermediaries who actually engage in this kind of thing should, at the end of the day, risk
losing their business licence, their operating licence, because that would be a big punishment
and would also maybe deter intermediaries from going into this business. In your opinion,
would that work if you could say: we have legislation that could, at the end of the day, revoke
your business licence if you repeatedly and systematically engage in illegal activities helping
your clients?

1-011-0000

Ronen Palan, Senior advisor, Tax Justice Network. – It is not an easy question. I have been,
not in a hearing like this before, but on many occasions in meetings where representatives of
the industry came and discussed and people like us were there; and we seem to inhabit a
parallel universe. Some of us are talking about tax evasion and avoidance on a massive scale,
and then representatives of the industry will come – and I think today they will come here –
and there is a completely different universe: the world is highly regulated; things are
fundamentally fine; in fact, we have over-regulation. So we are living in this kind of… And
the result, as I said, is that regulation tends to be quite adversarial. Either nothing is done or, if
something is done…

The new deal that I am asking for is, really I am asking first of all for the industry… We never
had… Sometimes I asked people from the industry: let us set up committees together. They
tell me about the value of offshore. Not everything about offshore is negative: for example,
the use of syndication techniques. There are various reasons which I am prepared to accept,
but let us work together, let us set up a committee together and look carefully at what is to be
maintained and what we should get rid of. Let us have a conversation and discussion.

The new deal, in a sense, is that. Rather than us imposing rules on you because you are not
compliant, we are going to discuss with you, but you need, first of all, to admit there is a
problem. If you are prepared to admit that there is a problem, then let us find a solution to the
problem and we, in return, will make sure that we provide regulations which are much more
streamlined. I do not think that so far we have had that. We never had that sort of relationship.

1-012-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – To answer your
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question about other experiences during my study, it would be helpful if I could put my slides
back up just for a second. Is that possible? If that takes too long, I can yield the floor to Daniel
and you can come back to me.

1-013-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. – Floor
yielded, thank you very much. I have an easy question, unlike Ronen. Do I think it would
make a difference if the intermediaries lost their licence? Yes, enormously so. I think, for me,
it is a question of economics. I defer to Brooke as to how much a fee would be for structuring
something which is perhaps, as Brooke would say, technically compliant with the law but
perhaps not complying with the spirit of it.

I think what you have to do is make the individual concerned not want to take the business on.
If they are earning USD 10 000, 20 000, 100 000 or more, you have to make it cost them that
so that they sit there and think it is just not worth it. Whether that is a long-term loss of a
licence, whether it is a disgorgement of a multiple of the fees, you have to make the actual
intermediary think ‘I do not want to have this business’. There is probably a bit of an analogy
– though it does not quite work – with the Foreign and Corrupt Practices Act in the United
States. That was an instrument brought in to battle corruption and I think one of the reasons
that has been effective is that it has put, essentially, some of the senior executives at large
companies which are found to be guilty of being involved in corruption, personally on the
hook. They face potential criminal sanctions and they face enormous civil fines. I know from
being in American boardrooms that it has made them think differently.

1-014-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – Just to build on what
Ronen Palan and Daniel Hall have said, one of the things I found is that many wealth
management firms simply will not take on American clients any more. If you are a US pass-
holder you are out of luck for getting many wealth management services, because of FACTA.
It makes it too expensive and too risky for wealth management firms to take on American
clients. So it works to that extent.

Now I will answer Jeppe’s question. You mention that I went all over the world and the
reason I did that is because wealth management and this world that we are studying through
the lens of Panama is actually almost like an underwater ecosystem where each part has a
special sphere. So all of these jurisdictions you see that I visited – whether it is Singapore or
the Cayman Islands – are generally not competing head to head with one another. They are
not trying to offer the same services and steal each other’s clients. What they are trying to do
is specialise in a niche of this vast world, almost like there are cleaner fish and sharks and
they each have their role and they can each survive in a mutually beneficial arrangement. So if
you look at this as a question of outlawed jurisdictions, you are going to miss the big picture
here, which is that it is a whole system. You could take out Panama right now, but if you
could somehow make Panama get out of the wealth management business nothing would
stop. It would just move. What you get in this complex ecosystem is structures like this. As
you can see in this diagram, you have a sort of walled system, almost like a medieval fortress,
where there are multiple reinforcements, multiple walls of defence – a moat, a dungeon, a
treasure room. Each of those pieces of business are probably going to be handled in a different
jurisdiction. The yacht is going to a different place than the art collection, and that is why you
have to see this big picture.

1-015-0000

Chair. – We did not restrict it to Panama, in fact. It is clear that the system works together
and cooperates, and that if one tax haven is reduced, another will be found or increase in size
accordingly. That is quite clear.
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1-016-0000

Petr Ježek (ALDE). – I have a question for Professor Harrington. When it comes to
intermediaries, how do a bank and a lawyer interact among themselves when dealing with a
client? And after all the revelations and increased efforts to tackle the whole system, do you
already see, or can you envisage, how those involved in the system would like to modify it or
to fine-tune it in order to be one step ahead of those who are trying to get them?

And a question for Director Hall. You underlined again that self-reporting has only a very
limited value and of course, generally speaking, the remedy is transparency and exchange of
information. But I wonder whether you would have in mind any specific measure which could
help in this area without disproportionately interfering in the area of civil liberties?

1-017-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – Thank you for the
questions. To take the second one first: How would practitioners like to modify the system?
Compliance costs them a lot of money. Their profit margins are not very high, surprisingly,
and one of the reasons is that wealthy people demand a lot of service, a lot of 24/7 hand-
holding. I heard outrageous stories about wealth managers, highly trained professionals, being
asked to do things like find a lost piece of jewellery that the client dropped outside a
restaurant in another country. That anecdote is related in my book, and it stands for a bunch of
similar stories. It is almost like being a nanny for a very irresponsible person.

So, if you add that to compliance costs, the profit margins start to get mighty thin, which is
one reason that a lot of wealth management firms simply will not deal with American passport
holders because that just makes it impossible for them to make a profit – which is great news
for you guys. If you do what Ronen is suggesting and come up with Europe’s version of
FATCA you might make some real headway. Once wealth managers start turning down
people with EU passports, you are really cooking with gas.

Second of all, how do banks and lawyers interact? Typically one of them will be the person
who gets the ball rolling. As Daniel mentioned, a person who wants to use offshore services
does not just google it and figure it out  for themselves. They start somewhere, and usually it
is with an already trusted adviser. That may be a lawyer, if the person lives in a country where
lawyer-client confidentiality is upheld, because then you could say anything and it is still
governed by the confidentiality rule. And typically if you go to a lawyer, that person will pass
you on through this – if you’ll excuse the phrase – underground network of advisers and
fixers who make things happen. Now, in fact they are not really underground in the sense that
they are usually going concerns and established businesses or individual practitioners, but
they are not known to people who aren’t looking for this kind of service.
1-018-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. – Thank
you for your question. I think there is, sadly, no easy answer. I think the issue with self-
reporting is that it requires a degree of common sense on the part of the adviser. How can you
get better? I think that short of subjecting these professional advisers to an external objective
‘reasonable man’ test, which I appreciate is challenging at all times, I have seen banks and
law firms handle it in different ways. I have seen them, for example, getting external
compliance-style reports, which is great for demonstrating that you have tried to take steps but
actually, in its practical implementation, is virtually useless. I have watched financial
institutions, either internally within their own compliance departments or reaching out to
external private investigation agencies, seeking to have due diligence reports on subjects
where they are deliberately limiting the scope of the research and the budget. So they have a
tick-box compliance report which sits in someone’s drawer and serves no practical use other
than, as I said, covering themselves in the event of any kind of problem. I think the only thing
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you can really probably do is start looking at things on a retrospective basis, start
understanding. I think one of the issues you have as policymakers is to ensure that the laws
are fit for purpose. At the moment, as Brooke Harrington and Ronen Palan have spoken about
at length, ultimately most of the stuff that happens is not a transgression of the law. So I think
you have to look at some past examples, understand how you would probably seek to have
caught those, and then probably improve the laws on that basis.

1-019-0000

Ronen Palan, Senior advisor, Tax Justice Network . – If you do not mind I would like to
actually take the point about lawyers – and you forgot accountants there. I always ask my
students, what is Goldman Sachs? And actually Goldman Sachs, according to their own filing
in the United States – you do not find this in the European Union – is made up of 3 600
entities, 1 600 in the US, the rest outside the US. But now I understand that the 3 600 is in fact
a small number because underneath it there is another world of what we call special purpose
vehicles, and probably what we call ‘Goldman’ I would estimate at 25 000 - 30 000 different
corporate entities.

Why? There are a lot of reasons, many of them legitimate, but a lot of them are to do with
arbitrage, tax arbitrage, financial arbitrage. Now who set up such a complex structure of
3 000, 4 000, 5 000? Actually it is their accounting firm. They set it up. Somebody knows the
logic of all these different notes and that is the accounting firm. They create something called
STEP books. Actually it is a book which as you can see, on page 1 we set up a company here
for these purposes, that’s what we achieved in step 2…

The lawyers are then asked, either by the client or even by the accountant, basically to verify
that this is legal. So you have a paper, everybody’s fine. I mean everybody knows what the
purpose is, but we have the legal results and so forth correct. That is the way it works. But the
accountants are very, very significant. We are going to hear from them in the next session and
I am sure they will contradict me completely. (Laughs)

1-020-0000

Luděk Niedermayer (PPE). – Thank you for coming; for me this is so far the most helpful
meeting of the PANA Committee. Let me start with a question to Professor Palan. You
somehow indicate that you are a little bit sceptical about the impact of some OECD
initiatives, such as disclosure of bank account holders. I wonder if my understanding was
correct, and, if you believe that it will have only a limited positive impact, how to fix it?

The second question is to Ms Harrington. First of all, in the network how are wealth managers
actually dealing with clients? There must be some moments when they are trying to hide the
beneficial owners and I wonder what kind of structures are used. From your written answers I
can see that you consider trusts as being the most dangerous legal setups. I wonder what
would be your advice to EU countries on how to deal with trusts that are outside our
jurisdiction?

Last, but not least, I have a question for Daniel Hall. At the beginning of your speech, you
said that certain jurisdictions are actually intentionally creating some tools that are used in
order to basically hide funds, as we are discussing. I wonder, in your experience, what are the
prominent tools and jurisdictions used, based on your private investigation?

1-021-0000

Ronen Palan, Senior advisor, Tax Justice Network. – My issue with the OECD is that it is a
political animal. It has to navigate the political world and some of its members include of
Luxembourg, the Netherlands, the UK, Ireland, and it has to navigate all that. Fundamentally
the OECD has to try and somehow create universal rules and force different countries to
comply with them. I think that is a very difficult process. It has already taken 20 years and I
do not think it could be very successful.
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The alternative approach, as I see it, is that basically the world is now dominated by two or
three giants (there may be four eventually) and they are the United States, the European
Union, China, and soon India. If any of those impose a rule you do not need to create global
rules, which are very difficult to negotiate and require a lot of compromises. I take a different
view. If these big ones, particularly the European Union and the United States (although it
will be difficult now with Trump) cooperate, you will achieve much more than the OECD,
simply because the OECD is hampered by the political situation it finds itself in.

1-022-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – When do wealth
managers consider concealing beneficial ownership? I would say pretty much at all times.
When did they not consider it? I think maybe when they close their eyes and dream of their
own piles of money offshore. It is first and foremost in the mind of a wealth manager because
the whole system relies on obscurity; if not total secrecy, obscurity. If I could call your
attention to that diagram I have up there: that combines the three structures; trusts,
foundations and corporations. It would be common to see those three building blocks of
obscurity used together, and they each perform a function for firewalling the identity of the
beneficial owner.

One of the reasons I think trusts are going to become even more popular is because if you
look at the fallout from the Panama Papers you could take the data that was publicly released
by the International Consortium of Investigative Journalists (ICIJ) and find out a lot about
companies that were created by Mossack Fonseca, or even foundations, because companies
and foundations are legal entities with reporting requirements. There is something there,
something has to be registered somewhere, even if it is beneficial, fake beneficial owners,
nominee directors, nominee shareholders, there is a paper trail. A trust is not a legal entity. It
is basically a handshake deal that is probably recorded on a piece of paper that gets put in a
lawyer’s or an accountant’s or another adviser’s safe and that is it. Most of them we will
never know about, and if you search that ICIJ database on trusts you will call up a list of
things called trusts but you will hit a wall. There is nothing that you can see.

1-023-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. – To
answer your question, I suppose I would defer to Brooke’s point earlier about these
jurisdictions being an ecosystem. It is not a case of one or two bad apples in terms of a
jurisdictional basis; they work as a cohort, essentially. In my experience, I have come up
against knotty problems in different jurisdictions. I think the thing that you tend to see most,
in debt recovery, is spreading the risks over many different jurisdictions at once. So you have
a company in jurisdiction X, with a bank account in jurisdiction Y, involved in a transaction
or a court case in jurisdiction Z, and what you are seeking to do at that point, if you are the
counterparty, is to give your opponent a problem. Where does it chase you and what does it
do?

Inevitably, you come up against some jurisdictions that are worse than others, and I think it is
probably not a scandal to say that Nevis, the Cook Islands and the Seychelles are perhaps
slightly less transparent than the UK and the United States. You often see, candidly,
jurisdictions that perhaps are not as high on Transparency International’s list of corruption as
they might be. Personally, when I am approaching it from a commercial perspective I am not
overly keen to litigate in places like the Dominican Republic or Venezuela, to give some
personal examples. I think the issue is not what is a bad jurisdiction here or there. As Brooke
Harrington said earlier, you could take Panama out of the global equation and nothing would
really change. It is the way it is approached.
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1-024-0000

Juan Fernando López Aguilar (S&D). – My question would go to Mr Daniel Hall. Thank
you for being here. Thank you to all the panellists. We have followed you with much interest,
but turning particularly to your statement, Mr Hall – not only your statement, but also your
written presentation of your career and your experience, of your knowledge, of how it works
and how it has been working, this whole thing. You say expressly that it is unsurprising, the
whole Panama revelation, and it did not take you by surprise and neither did it take many of
us by surprise, but you refer to a certain narrative of how lawyers, legal firms, tax advisors,
accountants make it happen through trust firms, through foundations, through shell companies
which do things in the appearance of abiding by the law despite escaping or evading the law –
and not only the spirit of the law, but evading the whole legal system – and there comes a
time to be more explicit because at the end of your final statement, you say that the only way
to prevent it from growing is to deter it from being big business, being so much money. But
you are not specific about the point. You say clearly that a small fine would not do the job,
that the only thing is that we should come up to the ability of not letting it grow as worthwhile
in terms of earning and business. So my question relates to how specifically we could shed
light on the activities of lawyers and advisers. Secondly, how we could deter professionals for
promoting and enabling aggressive tax-planning schemes, and thirdly, how we could tell the
difference between the right to advise and a privileged client-attorney link so that this link
between the lawyer and the client is not misused or abused. This is not only unethical but also
illegal behaviour from these professionals.

1-025-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. – How
to solve the world in one easy step. I think there are a multitude of issues that you have
touched on here. From my personal experience, and again I am talking about individual cases
where I have been chasing recalcitrant debtors who are being well advised by lawyers and
bankers and accountants on how to evade their obligations, I think the challenge that you
have, whether it is me chasing a debtor, whether it is a national tax authority chasing
someone, is always to focus on the subject. It is always to focus on the individual or the
corporation seeking to avoid its obligations.

That chase will happen, it will continue to happen forever in the future, I am sure, but I think
where we could all improve and where I would urge this committee to consider making policy
reforms is, once they have identified instances of questionable behaviour or lawbreaking, to
go back and actually chase the professionals involved in it and impose some kind of
obligation on them.

I think it is important to distinguish between everything that Brooke Harrington has touched
on. I am not seeking to impose a moral obligation over and above the different legal
obligations that many of these intermediaries have. Most of these wealth managers are
creatively compliant. They are structuring the affairs in a way which is within the spirit of the
law, and I am not suggesting they should be doing anything other than that.

I am just saying that, for me, I think the only way you can approach this is retrospectively, not
handing out retrospective punishments, but you have to identify instances where you do not
agree with how the facts have played out and then think what could have been done
differently, what would the laws look like.

All I am saying is that it is a global problem; I do not think the Panama Papers distinguish or
highlight a few bad apples abusing the offshore system. I think this is big business and I think
a lot of people are involved in it.

So what I think needs to happen is, whether it is public prosecutors on a country-by-country
basis, whether it is the courts when they see instances of this, whether it is the regulatory
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bodies governing bankers, lawyers, accountants, I think when there have been instances of
professionals not acting in the way that they should have done, by the letter of the law, people
should come down on them like a ton of bricks. I think that if they have acted within the letter
of the law, but not the spirit of it, the lawmakers need to change what the laws are.

1-026-0000

Bernd Lucke (ECR). – My first question is to Professor Palan. You listed your three
categories of techniques: secrecy, arbitrage/financial engineering, and derivatives.

I didn’t understand the third point, and I would just ask you to explain it once again on a
practical level: Why should derivatives – which are financial instruments that serve perfectly
legitimate purposes – be favoured as an instrument for tax evasion or avoidance, money-
laundering etc.?

The second question is also to Professor Palan, as well as to Professor Harrington. You have
both pleaded for intermediaries, wealth managers, to be made the target of policy and for
other incentives to be given. Professor Palan, you said they need, first of all, to admit there is
a problem, and in return they will get less regulation.

But I am not clear about how this kind of incentive can compensate wealth managers for an
area of business which then collapses. The question is: How can these people, these wealth
managers, make a profit when we are deliberately destroying a particular profitable operation
of theirs, and what alternative area of business opens up to them if they admit there is a
problem?

I felt you were very imprecise in your statements, and I would just like to ask you to be state it
a bit more clearly.

My third point, very quickly, if I may: You made no reference at all to repatriation. The
Americans have a worldwide income tax system and aim to ensure that all profits made
anywhere, including maybe in tax havens, will have to be repatriated one day, and then they
will be liable for tax. That seems to work somehow. I know that cheating goes on there, that
there are delays, but in principle the Americans trust that the money will one day return to
their tax jurisdiction.

The question is: Is repatriation also a possible approach for legislators, so that they can collect
tax retrospectively which couldn’t be taxed in the past because it was out of their jurisdiction?
1-027-0000

Ronen Palan, Senior advisor, Tax Justice Network . – If you do not mind, I will just focus on
the first question and Brooke Harrington will help solve the confusion that you mention.
There are only two academic publications about derivatives, swaps and tax evasion or tax
avoidance. One is an American study from 2012, which estimates that the tax avoidance that
you can achieve through derivatives, in the United States alone, was in the region of USD 100
billion a year. To put you in the picture, that is about twice the amount of profit of the FTSE
500 of American companies. How has it been done? Well, that is one paper and there is a
second one that I wrote with a colleague of yours but we are just beginning to study that
particular complex world.

The thing about the taxable event is it takes place at a particular point in time. You do not pay
tax before you conclude a deal. With derivatives and swaps you can change the timing, you
can change the location of the deal, you can defer it, essentially, for infinity. You can change
the type, you can change a deal which is interest into equity, and equity into interest again. In
that particular world you can shape completely taxable events in a way that they simply
disappear. There is a particular reason why none of my colleagues talked about it. It belongs
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to another world called monetary policy, banking. We, the people who work on fiscal affairs,
do not really understand that world but I am beginning to understand that if you can change
the timing of a taxable event by a swap arrangement, until then you do not pay tax. So I think
it is huge and it is something that we are beginning to study. Who is funding us? You are, the
European Union. I am pleased about that.

1-028-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – Professor Lucke, I
have to apologise. Both your German, and the English translation, were so fast that I could not
follow your question. Could I ask you to repeat it please?

1-029-0000

Bernd Lucke (ECR). – I will try in English. I would like to know about the incentive
structure, if we follow your approach of targeting the wealth managers. Wealth managers
currently earn profits from operations that we criticise. If they somehow cooperate with us
and, in the words of Professor Palan, if they acknowledge there is a problem and are rewarded
with less regulation, this does not pay them. The question is, where does their profit come
from if they cooperate with us?

1-030-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – That is reassuring; it
means I actually got part of what you were asking in German. As I mentioned, the profit
margins in the industry are already paper-thin and it would not take much to make it
unprofitable to be in this business. It just took FATCA that little bit of extra paperwork to
push them over the edge with American passport-holders, and that is why what I was saying
what Ronen is suggesting – FATCA for Europe – might be enough to push them over the
edge in terms of EU passport-holders.

That would still leave a whole world of people to make a profit from: people from Russia and
the former satellites of the Soviet Union, people from East Asia, for example, and all of Latin
America and Africa. You might not be able to get their cooperation, but to knock out the
European piece of this business would be, I think, a very significant move.

Right now they basically make their profits in two ways. They either charge a percentage of
assets under management: as Daniel alluded to, you might pay 15% to get someone to handle
the business or you might have a fixed fee. Some of the sole practitioners I spoke to, people
who only serve maybe half a dozen families but these are multi-billionaires, charge a fixed
fee. I heard figures like putting together a corporate offshore structure, that is USD 75 000
and that does not include taking advice from local people. That is just the guy’s individual
fee. That might take a month to do, so if you can make it more expensive to fill out the
paperwork to make that happen, that might be enough to make them turn away all Europeans.

1-031-0000

Maite Pagazaurtundúa Ruiz (ALDE). – Chair, I would like to thank all of the speakers
because they have said some really important things. I believe that we should opt for such a
regulation, our FATCA, established the way we want it, and the idea of increasing the costs of
fraudulent intermediation.

You have stated that we do not need global standards and that we ourselves have to take
action, because we are among the largest economies and global players.

I would like to ask whether you think that, in addition to what I have just mentioned, our
Member States should also make it a criminal offence for banks and other offices to provide
structures intended for money laundering, with heavy punishments entailing the loss of their
operations licence, as well as deterrent financial penalties, and even prison terms.



24-01-2017 19

Do you think that penalties such as these – in addition to FATCA-style regulation, such as the
introduction of a tax levied on this kind of operations – would do much to reduce the scope
for wrongdoing of this kind?

1-032-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. – I think
that is a fascinating idea and, frankly, one I think would probably work. I think the idea of a
European FATCA would be a helpful start from where we are now. I suppose the one thing
where I would slightly deviate from my colleagues’ opinions on the panel, and it might just be
because of the type of people I find myself involved with, is that I think if the cost to the
adviser is increased, all they will do is just pay higher fees, because it will still be cheaper
than complying with the tax regimes there are around the world.

So I think that in terms of putting pressure on the intermediaries, whilst obviously the
economic-style pressure is going to be very useful for a lot of the market place, I think if you
could craft some laws which did impose some kind of strict liability-style criminal offence, I
think that will be challenging to do, but I think it would be effective.

I said in one of my earlier answers that this, I think, has helped with the compliance under the
Foreign Corrupt Practices Act in the United States, and I think the threat of potential criminal
sanction to executives on boards of companies has genuinely precipitated a change in
behaviour, which is, I think, what you are trying to get to here, but it is not easy.

1-033-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – I am not sure if
putting wealth managers in prison or threatening to put them in prison would change their
behaviour. It might for those who are based in Europe, or it might cause them to relocate
outside of Europe.

A lot of them are already outside the jurisdiction of the European Union. They are based in
places like Cayman or the Cook Islands. There has already been a massive movement toward
the east, you know the traditional wealth management centres have always been places like
Switzerland and Luxembourg, the UK. There has been a gradual eastward movement towards
Singapore and imposing prison sentences on practitioners may just accelerate that.

1-034-0000

Miguel Viegas (GUE/NGL). – I have two brief questions, firstly to Mr Ronen Palan: do we
need to strengthen the administrative capacity of countries, whether within tax authorities or
at criminal law level, so as to step up action against tax evasion or money laundering? Do you
think they have sufficient human and financial resources and do you agree that they need to
be more proactive and not be bound only by their duties of diligence?

Secondly, I would like to ask the second speaker about an issue we have spoken about quite a
lot here: conflicts of interest. Essentially all legislation is based on the duty of diligence of
entities which, in practice, are facing a conflict of interest between their own interests and
what is essentially a duty of care.   You referred to the government of Israel's experience. I
would like you to expand a little on how this experience can help them overcome this conflict
of interests and help us bring them on to our side in this fight.

1-035-0000

Ronen Palan, Senior advisor, Tax Justice Network . – I think the question of capacity is very
important here. We do not have exact figures, but actually one of the things we are studying in
the COFFERS project is the fact that capacity has declined. Governments find a way of
cutting expenses and increasing tax revenues by cutting there. I think we have to understand –
for example if you look at the structure that Brooke described and ask why you need a
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structure like this – that to investigate it is very expensive. It is extraordinarily expensive and
Inland Revenues will constantly have to make strategic decisions about where they are going
to spend their money.

When you talk about particular cooperation, it is much more difficult. I heard somebody who
helped the US in dealing with Exxon. We think of Exxon as a company, but in fact Exxon
apparently runs 60 separate accounting books. Each one is a huge book. You need an
enormous degree of skill – somebody of your calibre – and you need to spend a lot of time to
begin to navigate through something like Exxon. Capacity is a huge problem and I think that
has a lot to do with this. Probably European countries, rather than responding so much to
Trump, will have to spend more on defence, on actually defending themselves by spending
more on their Inland Revenue.

1-036-0000

Ernest Urtasun (Verts/ALE). – I have two brief questions, the first one for Mr Hall. We
have been talking about these incentives the whole morning, and I think this has been very
useful. The Commission also has consultations going on about that, so I think it’s an
important debate, but in order to establish the incentives properly, we need to understand well
how the profits work, and I don’t know whether you can elaborate a bit. Do the intermediaries
get the profit? Is that a fixed rate depending on the complexity of the scheme? Is that the
percentage of the wealth they manage? Or how does that work exactly? Because in order to
establish this incentive this is the key information to know.

So that is my first question, and next I have two questions for Ms Harrington. We just
published a report from the Greens saying, and we have checked, that out of the 20 biggest
intermediaries we have eight banks, two consulting firms and the rest are companies and law
firms. Is that more or less the proportion, in your experience? We would have 40% of banks
in the intermediate sector; is that more or less the figure that you have calculated as well? And
my second question also relates to supervision, because you said something like: enforcing
the rule in a complex manner they enforce the spirit of the rule, but maybe not the rule. But I
would like to ask you this: in some laws we have a real problem of supervision, particularly
the enforcement of the anti-money laundering rules, and nobody supervising the
intermediaries. So I don’t know whether we have a problem of regulation here in terms of
who supervises the enforcement of the rule by certain intermediaries? So I would like to ask
that question as well.

1-037-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – You asked about the
way that wealth managers are compensated and give two examples: a percentage basis versus
a fixed fee, and the answer is both. It depends on what kind of wealth manager you are
dealing with, it depends also on your level of wealth.

Even though we think of the 1% worldwide as being very rarefied group, there is a great deal
of segmentation within that group. So for example, people who have between USD 1 million
and 5 million in investable assets, that is liquid assets that they can hand over to a wealth
manager, those are rather pedestrian people from a wealth management perspective; in fact,
the industry is trying to get away from them because they are not rich enough, they are not a
lucrative enough source. Those people are usually in the hands of banks like HSBC or in the
hands sometimes of the big accounting firms, and they are handled sort of on a batch basis,
often on a percentage of assets under management basis, because that is just most convenient;
sometimes, though, for special projects you would end up paying on a project basis.

When you get into the roughly 150 000 people in the world who have USD 30 million or
more in investable assets, those people are generally not paying on a percentage; they are



24-01-2017 21

paying on a fixed fee that they negotiate, and believe it or not, they get a better deal than the
rest of the rich people because they have so much to negotiate about.

The majority of organisations and practitioners that I interviewed were lawyers, closely
followed by accountants, so I would say in terms of organisational percentages, law firms and
accounting firms, they are about equal and making up the vast majority of practitioners. There
are, as I mentioned, sole practitioners out there, but they are really the boutique firms and they
make it even harder to track.

Finally, I was not sure what you meant by enforcing the spirit, but not the rule of law. I think
it is the reverse; that the wealth managers are staying like one nanometre within the line of the
rule of the law but violating it in spirit. In terms of regulating them: you could do it but it is
going to cost you a lot, and that is what they are counting on. So that is why the Israelis were
so clever in figuring out: ‘It is not worth our time to go tracking down every single person
who is violating the spirit of the law. Why don’t we just make it more attractive for them to
comply than not?’
1-038-0000

Ronen Palan, Senior advisor, Tax Justice Network . – I am sorry, I would like to say
something about it. As far as I know, all the major banks have an internal unit – it goes under
different names and now they have changed the name to a more neutral one – which is really
a tax planning unit. And this particular unit consists of lawyers – highly paid lawyers – and
accountants, and so forth. Their business is to dream up new loopholes and then they go on a
roadshow to sell this.

Now the unit itself is a profit centre. This is their profit. This is their livelihood, to dream up
that, but why do Goldman or JP Morgan have it? Because this is part of a larger business, it is
a way of maintaining the clients who will – a lot of the activities will have nothing to do with
what we are talking about here, but you give them... So I think it is not only the wealth
managers that are a very specialised industry; each of these banks will have that. Now as I
said, they change the titles, the titles are now different. Maybe you know about the new titles
they are coming up with.

1-039-0000

David Coburn (EFDD). – No one, Ladies and Gentlemen, I think, wants to aid corruption or
criminality, but many people fear corrupt, criminal or socialist governments here in Europe,
as well as outside the EU, who may, now or in the future, steal their hard-earned wealth.

Not everyone is a crook or corrupt or has inherited lots of money. Some people work hard to
gain their wealth and would like to keep it and pass it on to their children. Look what
happened in Greece recently, where there were tremendous restrictions on people’s bank
accounts, and that was to shore up a rotten euro and a corrupt system of government both in
Greece and in the European Union. And remember that the European Union hasn’t had its
books dealt with for 20 years. Some people have not forgotten…

(Chair: ‘Please, a question’)

Well I am getting to the question, sir. Some people not forgotten what happened during WWII
when assets were seized. Not everyone trusts the EU. Not everyone trusts government and
with reason and experience. Now the question, sir, very clearly, how do we balance restricting
tax evasion and corruption while allowing people to protect their hard-earned assets from
rapacious national and international corrupt, incompetent, ideological governments?

There’s just been a revolution in the United States where Present Trump has been elected
because people did not trust the government. So this is also taking place throughout Europe.
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There are worries and concerns. I want to see people make sure that they keep their money at
the same time as stopping corruption and fraud.

1-040-0000

Chair. – We are not talking about President Trump and Brexit today, but about the matters at
hand.

1-041-0000

Ronen Palan, Senior advisor, Tax Justice Network . – I am happy to respond to it. I think
there are legitimate criticisms of various governments, even of the EU and other countries.

The question that to my mind is important here is whether some people, just because they are
wealthy, are able to escape the problem of those governments whereas the rest, 95% of the
population, are not. So, the problem with offshore is not about governments. That has to be
dealt with separately by having the democratic process, when I hope it will be. The question
is, are you advocating that those who are powerful and wealthy will be able somehow to avoid
problems and leave it to the rest? If you are not advocating that, then the question that you
asking is not relevant to today.

1-042-0000

David Coburn (EFDD). – Well I’m asking about the changing the law as well.
1-043-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – The comments you
made are actually very reminiscent of the way that wealth managers think about their jobs. I
promised in my slides that I could answer questions about how wealth managers think about
what they do and I think it is actually useful to consider how the world looks to a wealth
manager, and one of the things that many wealth managers seem to believe is that they are
protecting wealth creators from rapacious and illegitimate governments.

This is actually what you will find if you go through the educational texts for the wealth
management training programme. I mention this in my book because I think it is important; if
you as policymakers and lawmakers wish to interact with these intermediaries, you need to
understand how they think. So they talk often of clients who are not just worried about the
legitimacy of having their hard-earned money taxed but they are worried about things like
inflation.

I interviewed a fellow in Argentina who said I have to get my clients’ money out of this
country because we have 30% inflation here and the government literally seizes my clients’
hard currency every chance they get. Plus, if my clients file honest tax returns showing the
money they have in the country, anybody can walk down with the equivalent of about
USD 100 and bribe someone at the tax authority – get my name, address, the names of my
dependent family members – and kidnap one of us or extort us. There is a safety issue here.

So, in their view, they are doing the right thing. It is not just that they think about it as ‘how
can we skirt the edges of the law’, but they believe passionately that they are protecting
people who are contributors to society and who are in danger. So think about how you would
talk back to people like that. They do not really respond well to being laughed at or scorned.
How do you engage with them?

1-044-0000

Mario Borghezio (ENF). – Professor Palan, you have brought a new factor into play in our
topic – and one I consider very important – that of secrecy. Can you tell us a little more on the
high degree of secrecy, because there is no doubt that the Panama Papers scandal has made us
realise that we have only lifted a small corner of the heavy veil of secrecy and silence that
surrounds large-scale capital flows?
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So can you tell us a little more? Have you managed to ascertain anything further on the degree
of secrecy that exists among those who coordinate, manage and take the decisions, perhaps
with the derivatives phenomenon – which you so intelligently linked into this – in mind?

I would also like to ask the other two guests, both Professor Harrington and Mr Hall, whether
during the course of their experiences, of their contacts at the heart of the public and private
structures operating in the field of capital movements, of hiding away capital, they have in
turn ascertained anything else which might help cast light on how the huge capital derived
from drug trafficking and all the other profits of large-scale international crime are recycled?

1-045-0000

Ronen Palan, Senior advisor, Tax Justice Network . – There are a lot of big questions here.
Let me just focus on some and not all. Maybe my colleagues here can solve the problem.

I think we need to separate conceptually secrecy, opacity and then derivatives, and, as a
separate matter, financial engineering. The secrecy provision is, I think, in decline. It was
provided by jurisdictions like Jersey, Cayman Island, Delaware, in which basically there is no
way of finding out who is the owner of a particular entity. You create a structure in which the
structure seems to be run by local directors and there is no link to the ultimate owners. That is
the secrecy provision. For example, the banks’ secrecy provision that Switzerland innovated
and others. That is one form: secrecy.

The other form is opacity. When you look at the complex structure presented here by Brook,
some elements of it are secret. Like, for example, Trust; you do not know who it is. But a lot
of it, you create complex structures that create opacity; it is very hard to understand what the
structure is for, it is very hard to follow who owns what. So that is kind of it.

Now there have been a lot of rules and regulations, international regulations, and I think they
have been quite successful in lifting to some extent the veil of secrecy. The kind of secrecy
that was available 10-15 years ago is almost not available today. I think so. That is what I
sense.
So because that is not available there has been an increase in something else: opacity. If it is
difficult to maintain secrecy then instead of two jurisdictions, you run it in 50 jurisdictions. It
is so difficult, it is so expensive to investigate, and by the time you begin the investigation in
one, follow the second, the third, the fourth, etc., basically you can lose the trail.

So I think what we have seen is a shift away from secrecy towards opacity. Complexity is a
solution to a problem because we have dealt somewhat with secrecy.

Derivatives are a completely different story. This is financial derivatives, it is not secret.
There is nothing secret here, it is simply using complex, sophisticated techniques in a way that
people do not really understand as a way of changing the tax structure. I believe most of the
derivative swap arrangements now, – but we are just starting to study – run not by banks but
by non-bank corporations, probably have a tax element attached to them. That is what now we
begin to believe.

1-046-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. –
Touching on the last question that you had, which is how can you combat and find fund flows
and understand what is happening with money laundering, I think the US Government had
quite an interesting attack on this.

If you are based here in Belgium and you send anything in US dollars to a bank account in
Singapore or Latvia or anywhere else, that leaves a footprint in the United States as a US
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dollar transaction and I think the US Government has used these kinds of US dollar
transactions and wire transfer information to do everything from combat terrorism to chase
money laundering from the drug industry and everything else.

I suppose theoretically it is possible for Europe to do something similar with the euro, where
the authorities would have the ability to trace euro-denominated transactions from country A
to country B. It would give the authorities a very powerful tool, which they do not currently
have, to my knowledge.

1-047-0000

Markus Ferber (PPE). – Thank you very much, it was very interesting to learn that.
Professor Palan, you described Europe as a giant when it comes to making this kind of
agreement.

But if I look at the situation in Europe, we have a few tax havens here too. And Professor
Harrington, we were able to see the same from your slides.  Even if I look at the list of
intermediaries, the EU is near the top, after Hong Kong and Switzerland. So I don’t think we
will manage any time soon to even debate a FATCA agreement internally within the EU.

So my question is: Are the instruments we have at the moment - the Anti-Money Laundering
Directive, which is what Mr Hall was just talking about too, that financial flows have to be
traceable, or Action 12 of the Anti-BEPS Action Plan, disclosure of tax avoidance strategies -
are they the right approach?

My second question is: Professor Palan, if I may pursue the model that you mentioned at the
start: If I am a poor person and come into some money, the first thing is apparently: I want to
avoid paying tax. But surely the second thing would then be: I want to get something with my
money. So at some point I must organise for the money to flow back, or if I die my heirs will
want to access it. So there are various situations where you want to channel the money back.
How does that work, getting it past the tax authorities again?

1-048-0000

Ronen Palan, Senior advisor, Tax Justice Network. – I think you are right that the politics of
the EU will make it more difficult, but that is the way forward in my view. Although there has
been a lot of criticism of FATCA and I know the person who claimed that he wrote the rules –
there are a few of them and each one claims that they did – but he does believe that what the
United States did was illegal, although it was very successful. You are right about that.

I think that current rules in Europe go some way but are not really fit for purpose for what you
are trying to achieve. Another fix will come into effect next year, namely the automatic
exchange agreement, which sounds fantastic but we are now looking at the technologies
behind it. I am not sure whether it is going to work that well, but that will be a much more
powerful tool than anything that Europe has at the moment.

BEPS: my view is that BEPS is an intermediate stage. The way that the OECD works is that
the OECD comes up with a scheme, the scheme fails, everybody says that it succeeded and
was a great success and we go on to the next scheme. BEPS is really focused on corporate
arbitrage, and there is already an element on swaps – BEPS is beginning to deal with core
financial engineering. For complex reasons, which I do not think we have time to go into, the
consensus is that BEPS will not achieve its aims, but that does not mean that BEPS is the end
of the story. I think that the OECD will come up with BEPS version 2, after declaring it a
huge success.

1-049-0000

Brooke Harrington, Associate Professor of Sociology, Copenhagen Business School, author
of ‘Capital without Borders, Wealth Managers and the One Percent’. – I agree that attaining
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political consensus on a European FACTA is ambitious because so many nations have
conflicted interests. They take with one hand the benefits of the offshore system and yet wish
to stamp it out in other countries. That just does not work.

To your question about how, as a practical matter, do the wealthy people who use these
services get access to their money? That is actually surprisingly trivial. I will just name three
ways that it happens.

If you put your money offshore – say that I am your wealth manager and I live in the Cayman
Islands. You put all your assets with me, but you need your bills paid, you do not want to pay
taxes on any money you get back. A couple of ways to do that. One is I just pay your bills
directly: I pay your children’s private school bills, nothing ever goes through you. I pay the
mortgages on your chateau, or the lease payments on your Maserati. You do not even own
these, by the way; I own them so I am responsible. So you are not the taxable entity in that
case; that’s simple.

Second of all, if you really want cash you structure a trust corporate relationship where the
cash coming back to you is tagged as loan repayment; that’s tax free.

Third, we can make it so that you can have a little plastic card, go to a cash point, an ATM,
take out EUR 200 when you need it, the end. Not taxable then.

1-050-0000

Daniel Hall, Director and co-head of global corporate intelligence, Burford Capital. – The
last point I would make in relation to if you are a recipient of a large amount of money
unexpectedly from a poor country, you have to think of Scarface. You have to think of
someone with their banker sitting there saying this is going to cost you 10 basis points, 20
basis points. I think banks are changing, but I think historically, they have been very much
proactively involved in helping move money from point A to point B and laundering it all the
way through and they take a percentage for doing so – it is called the Vig I believe in other
scenarios – and I think that you have to change that desire on the part of the banks to do so.

1-051-0000

Chair. – Eleven Members put questions. The three speakers were able to give nine or ten
answers each. That has been a very fruitful exchange. We have your written answers. Thank
you very much. The list of catch-the-eye and other speakers will be continued in the second
panel discussion.

Thank you very much, and there will now be a three-minute break while we ask the
participants in the second panel to come up.

Thank you very much, you have been very helpful.

So the second panel will now start – Experience from a national perspective. Presentations by
speakers of ten minutes. We have not three but five speakers and I propose, for the first two,
five minutes for each speaker and for the last one, ten minutes.

Okay, first of all, I would like to present our speakers: Rupert Manhart, Chair of the Anti-
money laundering Committee of The Council of Bars and Law Societies of Europe (CCBE),
and Richard Frimston, Member of the CCBE and expert on topics relating to tax, beneficial
ownership, and offshore activities aspects and I hear that Rupert Manhart will speak for the
two panellists here.

The second one is Wim Mijs, Chief Executive Officer of the European Banking Federation
(EBF), and Roger Kaiser, Senior Policy Adviser of the EBF, who will present the banking
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profession today. The third is Professor Stef van Weeghel, Global Tax Policy Leader,
PricewaterhouseCoopers (PwC), who will talk on behalf of accountants. I heard that the
accountants association, Accountancy Europe, has its board meeting today in Madrid, so
thank you very much for being here Professor van Weeghel.

So we will start with ten minutes with Rupert Manhart.

1-053-0000

Rupert Manhart, Chair of the Anti-money laundering Committee of The Council of Bars and
Law Societies of Europe (CCBE). – Good morning. We are here today on behalf of the
Council of Bars and Law Societies of Europe (CCBE). The CCBE represents the Bars and
Law Societies of all EU Member States as well as Norway, Iceland, Switzerland and
Liechtenstein and we have a further 13 associate and observer members and through them we
represent more than one million European lawyers. We are delighted to have the opportunity
to assist the Committee of Inquiry here today and we would like to provide you with a brief
introduction on the CCBE and the CCBE’s work in the area of anti-money laundering and
make some comments on tax avoidance and tax evasion matters.

To be very clear, the CCBE supports the fight against money laundering and has been actively
engaged in countering existing and potential risks in that field. Lawyers generally are covered
by obligations included in the EU Anti-money laundering directive and in the international
standards as set by the Foreign Exchange Transaction Form (FETF) for example. A legal
professional is an obliged entity in the sense of the Anti-money laundering Directive and is
required to have anti-money laundering systems in place. Lawyers are subject to Customer
Due Diligence (CDD) requirements and subject to reporting obligations when they carry out a
number of financially-related activities. The current Anti-money laundering Directive makes
it very clear under which circumstances a full CDD procedure must be carried out and,
moreover, legal professionals use for many reasons formalistic client intake procedures, even
in areas not covered by the Directive.
Lawyers operate on the principle of ‘know your client’. A client is not anonymous to a
lawyer. A lawyer has a duty to identify the client and is always obliged to do so. This was an
deontological obligation long before it became a legal one, so the lawyer will always know
who the client is. If a lawyer is prevented from identifying a client, the lawyer must withdraw
from the professional activity sought by the client.

Lawyers are subject to a set of European harmonised rules in the area of anti-money
laundering. National legislation as well as national Bars and Law Societies have implemented
the applicable EU directive and apply specified measures to address money laundering risks.
The profession is making every effort to detect money laundering and to raise awareness
amongst its members, and one thing must be made very clear: the CCBE and the Member
Bars and Law Societies do not – and will never – condone the actions of any lawyer who
knowingly participates in any criminal activity of a client whether the activity is related to
money laundering, tax evasion or any other criminal activity.

Members of the legal profession are subject to very strict sanctions, both civil and – in certain
jurisdictions – also criminal sanctions, and to disciplinary procedures ranging from fines to
being struck from the list of lawyers. Lawyers are professionals and, well, there might be
some individual crooked lawyers, as with any other profession, but we have to keep it in
context. Criminals exist in every profession and take part in money laundering schemes but
there is a significant difference in our view between a lawyer or any other professional being
complicit in an illegal activity and a lawyer being unwittingly involved. Any lawyer that
knowingly participates in illegal activity is treated like any other criminal. They are not acting
as lawyers, which is a position which we have and our member Bars have maintained and
made very clear. If you look at the low level of prosecutions across EU Member States, there
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is a very low number of lawyers being unwittingly involved in money laundering activities
which we take as proof of regulation that works quite well.

It is also very important to understand the concept of professional secrecy. This concept does
not apply if a lawyer takes part in illegal actions of the client. Privilege and professional
secrecy do not – and will never – apply if a lawyer is facilitating an offence. This must be
very clear.

As regards the level of regulation, the legal profession is highly regulated at a national level
and while there is no European supervisor or European regulator, just as in some other
sectors, there are national regulators. The legal profession is governed by national law and is
well regulated by national law and national supervisory or self-regulatory bodies. Those
bodies issue, in our view, very clear and encompassing guidance, take their regulatory duties
seriously and provide extensive training to their members. Moreover, there is a lot of
guidance on ethical rules at national, European and international level.

We understand that the mandate of the inquiry is focusing on a number of issues, including
the use of trusts as well. While the formation of companies and trusts can be an area of
vulnerability, which we have heard in the first panel today as well, we are well aware of this
risk and this area is covered by both FETF, EU and Member State rules. It is worth
highlighting that generally an accepted way of managing trusts is by enabling a third party or
trustee to hold assets on behalf of one or more beneficiaries. Under all common law countries,
England and Wales but also, outside Europe, Australia and the United States, trusts play an
intrinsic role in virtually all transactions and it should be acknowledged that trusts by
themselves in common law are not an indication of risks. However, in order to further clarify
commonly held misconceptions about trusts, Richard Frimston is here to answer your
questions today as he is an expert on trusts.

To summarise, the legal profession is in favour of clear, workable and proportionate rules to
fight money laundering and tax evasion, but the legal profession is also aware that
fundamental rights and the rule of law are the cornerstone of democracy, and I think we are
united in that view. It is very important to find the right balance between regulation and
transparency on the one hand and fundamental rights and liberties, including the right to a
private life, on the other hand.

1-054-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – I am honoured to be
invited to what I see as a fact-finding hearing on what I call the PANA Committee. The
revelations made by the global network of reporters and journalists are important and
significant for financial services. They provide an insight into international taxation and how
it was dealt with. They also provide guidance on how we need to address the problem of tax
evasion and money laundering in the future and I would like to hear more.

But first, allow me to recall some aspects of the role and work of the European Banking
Federation. The European Banking Federation represents the banking sector through its
members, the national banking associations in the 32 countries of Europe – the Member States
and the EFTA countries – representing most of the commercial banks in Europe, both big and
small. It was created in 1960 and, as you can imagine, we have always been a very strong
supporter of the single market in the EU – certainly for financial services and for policies that
foster economic growth.

As the European economy is clearly bank financed, European banks hold over 75% of the
total credit in the private sector, based on clear and reliable rules. The banking sector today is
one of the most regulated sectors in the economy and there is a good reason for that. Since the
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crisis, we – well, you – have overhauled many of the regulations that dealt with the banking
sector, including the rules on anti-money laundering and tax transparency.

The European Bank Federation fully supports the objectives of anti-money laundering and the
fight against tax evasion. We are in favour of the integrity and stability of the international
financial system, very simply because we need it. It is essential for our survival. Money
laundering and terrorist financing are serious threats to global security and to the integrity of
the financial system. Resources available to terrorists and those engaged in crime should be
cut off. Banks can only live in an environment where the rule of law is fully applied.

The EBF, of course, strongly condemns tax evasion and tax fraud. They create distortions
internationally in the single market for financial services and they pose a danger to that rule of
law which makes it very hard for banks to operate. Over the last decade, the role of banks as
tax collectors, reporting financial institutions and obliged entities under anti-money
laundering has increased. Indeed, as was said in the previous special panel, that is logical.
You need to cooperate with the people who operate the system. It is fair to say that, in my
view, the success of anti-money laundering in recent years has been due to cooperation
between banks and relevant authorities – law enforcement and others. Money laundering,
terrorist financing, tax evasion and tax fraud are global problems which, of course, also
require a global solution. Those who launder money and evade tax exploit loopholes and
differences among national systems and move their funds – and this is important – through
jurisdictions with weak and ineffective legal and institutional frameworks.

So we certainly need a global approach and we need to work on that together, in my view,
with the European approach. Indeed, as I said, the structure of the European Union does not
make it easy but this is the way to go. Binding lists of high-risk countries and non-cooperative
countries – that is those not complying with international standards in each of the areas
concerned, like anti-money laundering, common reporting standards, etc. – must be
established in a multilateral framework and in a transparent and clear manner. To meet these
objectives we are actively involved in international expert groups on anti-money laundering
and tax transparency, also, of course, at the level of the OECD, because whatever is said
about the OECD, I think it is a very important body in which Member States have
discussions. As my international law professor always taught me, don’t look at progress by
looking ahead, look at progress by looking at how far you have come. I strongly believe that
we should view the OECD’s work like that. What matters, of course, for this hearing is that
we also need to work and be involved in the EU.

So in these fora we assist governments and institutions by providing expertise and solutions,
and by explaining where explanation is necessary. Like you, we need clarity and compliance
requirements imposed on banks, while taking into account operational constraints, the
competitive dimension, and, finally, the potential de-risking. As you know, de-risking may
have a very detrimental effect on precisely the poor and developing countries. So I very much
liked the new deal suggested by Professor Palin as a possibility to make rules clearer, cut
through some red tape and be more effective.

So, looking to the future, you have a huge task to adapt the measures on A-ML and tax
transparency and make them future proof. This is also an opportunity because, as the world
becomes more and more and more and more digital, a truly digital agenda must keep the door
open for further progress to ensure technology neutrality and that there is a smooth to
transition to new technologies. The opportunity is that this is a possibility for easier customer
e-identification or, as we say in the anti-money laundering framework, direct act
developments will help us. This would certainly be helpful for the implementation of
know-your-customer rules that are clearer in a non-face-to-face digital environment.
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We clearly see the appropriate measures to prevent the abuse of legal constructions, such as
blacklisting of jurisdictions and offshore constructions. As the banking sector, which we
represent, we do not hesitate – and I do not hesitate – to remind our members that existing and
new rules are essential for our sector and need to be complied with. Again, a new deal may be
pursued because of the sometimes enormous amount of data. If you look at the vast amount of
data that came from the Panama Papers, one of the descriptions I read was that it would take
one person 30 years to read through. So the vast amount of data is a problem and is indeed a
difficult task for Europe and for us.

Although I am not able to review operations of individual banks, I am very happy to answer
any questions that you may have.

1-055-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. –Thank you Mr
Chairman, and good morning members of the PANA Committee.

As with our appearance before the Committee on Tax Rulings and Other Measures Similar in
Nature or Effect of this Parliament (TAXE), PwC is pleased to have been invited for an
appearance here. I should say the other organisations represented through the speakers at the
table are representatives of the sector, the whole of the profession, and I am a bit of an outlier
here in the sense that the invitation was sent to PwC, so if I come across as a bit PwC-centric
then I apologise for that, but I do think that quite a few of the elements that I will bring out in
fact will also be true for the other big four organisations.

I should start with a caveat. I looked at the mandate of your committee and found it to be very
broad. Most of the elements seem to focus on implementation and enforcement of measures
by EU Member States, and by the European Commission, mostly in the space of money
laundering, terrorist financing, tax evasion; but also I thought to read in the mandate a focus
on tax avoidance in the context of state aid and also cooperation between the Member States,
so I will address both.

My caveat really is that I am, for PwC globally, the tax policy leader, so my work is in the tax
policy space, mostly dealing with tax systems, tax administration, and I am not an expert in
money laundering and some of the adjacent fields. But what I did do – and I had a
conversation about that with the Chair of the Committee – when we were invited to your
committee I asked colleagues throughout the PwC network internationally to help me. So we
have put together about five work streams with subject matter experts on money laundering
and other technical areas, and these colleagues have been tremendously helpful in compiling
the answers, the written answers to the written questions that were submitted to us and I think
were distributed yesterday by the secretariat.

So the caveat is: if in the follow-up you have questions and I am not able to respond to these
questions, it is because of my own narrow focus. Of course I would then be able to go back to
my colleagues and get responses to the questions.

Let me start by talking a little bit about PwC, just very shortly to show you the perspective,
and I think this is true for some of the other accounting and tax advice and advisory networks
as well.

The PwC network is a network of accountants, tax advisors and consultants. The network is
large. The firms that constitute this network are present in 157 countries and employ around
230 000 professionals. In the context of this hearing I should note that the PwC network is a
network of firms, and what binds these firms is a set of common standards and these standards
govern service quality, governance, independence, risk management standards, and
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compliance with these standards is monitored centrally through the network. Otherwise these
firms retain independence and have their independent organisations locally in the countries
where they operate.

As your committee is aware, the regulatory landscape with respect to money laundering and
terrorist financing is to a large extent supported by the work of the Financial Action Task
Force – FATF – and I believe that the FATF recommendations have found their way into the
national laws of many countries, and in the European Union that has happened through
directives that are clearly in focus under your mandate as I understand it.

Just a few words – and I will skip bits here because of time constraints – on the work of PwC
in the money-laundering space. The operation of the anti-money laundering rules, the AML,
is country-specific, but the network has developed network standards that are mandatory, I
repeat mandatory, for all PwC firms, and they prescribe in detail the network’s expectation
regarding implementation of anti-money laundering compliance processes, policies and
implementation of the network standards is strictly enforced, and I repeat strictly enforced, in
the network.

So each member firm must appoint and has appointed a senior person for overseeing AML
compliance, and the responsibility includes effective implementation of client due diligence
procedures, annual training, annual compliance statements by the relevant professionals,
compliance monitoring and like processes, so the operations of PwC’s AML compliance
system is conducted with utmost caution as well as significant resource allocation and
expense.

And I should say in preparation for this meeting, I just went in my country the Netherlands to
this senior person who is responsible for monitoring compliance and spent in total about half a
day just listening how that work is performed, and I should say that I was really impressed
with the thoroughness and the dedication with which this process is done. So I was really
pleased when I had that conversation.

Apart from the abovementioned governance and processes, anti-money laundering and anti-
corruption are important components in PwC’s Code of Conduct. This is a general code of
conduct that applies to all the 230 000 professionals in the world, and I will just cite briefly
from this code of conduct. It says: ‘We never engage in bribery or corrupt practices. We know
the identity of our clients and others with whom we do business and we adhere to
international standards on anti-money laundering. Where we suspect criminal behaviour we
take appropriate action.’ So this is independent from the governance framework, this is what
is in the Code of Conduct.

Each PwC member firm is required to roll out ethics as well as AML and anti-corruption
training annually to partners and staff, and PwC has developed a network-wide training on
anti-money laundering and anti-corruption to reinforce these standards, policies and ethical
issues.

Just one word on something that is slightly different, and that is how advisers in the network
in fact assist clients. PwC has a network on global financial crime, a GFC team, that has
around – I was surprised when I learned this – in total 3 000 professionals: 3 000 accountants,
IT professionals, former law enforcement officers, operational consultants, lawyers and tax
experts operating in 83 countries, and this team has significant experience in dealing with
complex financial crimes threats and development and implementation of anti-money
laundering policies and procedures, and they work on remediation processes.
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I asked the senior representatives of this team and they would be pleased to organise a
workshop for members of your committee to explain in detail the nature of their work and
how they assist clients.

Just a few words on tax evasion outside the context of money laundering. I can be very short.
PwC has a tax code of conduct apart from the overall Code of Conduct and that tax code of
conduct, the elements of which are in the written responses to your questions, clearly says that
tax advice that results in positions taken in clients’ tax returns must be supported by credible
basis in tax law. No tax advice, this is literally what it says, relies for its effectiveness on any
tax authority having less than the relevant facts. Furthermore, advice that the PwC firm gives
includes consideration of and is based on the understanding that the client will make the
relevant disclosures, that both comply with the law and importantly, enable tax authorities to
make further inquiries if they wish to do so.

Just a few words on tax avoidance. I know the largest chunk of your work is on money
laundering tax evasion, but I just refer to the Tax Rulings (TAXE) Committee and our
commitment made during the work of that committee that we would engage and indeed, over
the past few years, we have really stepped up our engagement in addressing how the
international tax system becomes better fit for a modern digital cross-border economy.

The international tax rules for businesses have not kept pace with today’s world. We all
acknowledge that and a lot of work has been done by the OECD but also by the European
Commission, and we engage both with these institutions and with our own people and our
clients. I will not reiterate what I said in front of the TAXE Committee but I should mention
that, since the completion of the work of that committee, significant developments have taken
place and I would join Mr Mijs on his statement endorsing the work of the OECD. I think the
OECD has done enormous work with the adoption, first the development and then the
adoption, of the BEPS action plan, and the EU of course in the Anti-tax Avoidance Directive
has implemented parts of the BEPS action plan, the minimum standards and a bit beyond.
Just two words if I am allowed, Mr Chair, not two words but a few words on the work that
PwC has done inside the network. In July 2015 PwC’s tax code of conduct was revised and
we amended it to include the principle that tax advice involves discussion of the wider
considerations as appropriate in the circumstances, including economic, commercial,
reputational risks, consequences arising from the way stakeholders might view a particular
course of action: in short, a much broader context.

What we have done, I mean, is a piece of paper and one could say yes, tax code of conduct,
what happens then? What we did in addition to that was establish in the 25 largest firms of the
PwC network tax policy panels, and the tax policy panels come into play once a particular
course of action has been reviewed by a tactical committee on the technical merits. So there is
tax advice on a reorganisation or other restructuring. Technically it works, but then the
question is, is it also responsible tax advice? Is this a wise thing to do if you look at it from a
broader perspective, from the societal perspective, but also the tax policy perspective? And
the role of the tax policy panels is to review that advice and then come to a conclusion
whether or not that is responsible advice.

We have just started that, but the Chairs, the leaders of these panels in each of the 25 firms,
convene a couple of times a year, they discuss with each other the convergence, the common
denominator, so we think that that is something that may help us to tune more to where the
concerns in society lie.
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1-056-0000

Chair. – Professor van Weeghel, thank you very much for offering a workshop for the
members of this committee and the staff dealing with this topic.  I am sure that would be
useful for us.

We are roughly on time and we also have the interpreters’ permission to overrun by a few
minutes. All the same I would ask you to keep you your times so that everyone on the
speakers’ list can take the floor.
1-057-0000

Jeppe Kofod (S&D). – I will just address two of you with concrete questions. First,
Mr Manhart and your association of lawyers, I think it is very important. If you look at the
Panama Papers, many lawyers’ names appear there, for example Christoph Zollinger, a Swiss
lawyer, is a former partner with Mossack Fonseca, and so on. And there are still a lot of
lawyers operating who are part of your association, because Switzerland is part of this.

So when you talk about the profession and ‘know your customer’; if you see some of the
quotations on this issue from lawyers, they would say: “well, we only provide privacy for our
customers; we know them. We don’t know what they use that privacy for”. So in your
comment to this, how can we ensure that this privacy that lawyers provide is not used for
illegal purposes and where is your responsibility in that?

And finally on PricewaterhouseCoopers. We all know about the whistle-blower case from
Luxembourg and two of your employees, so I wonder what type of protection do you have for
whistle-blowers in PricewaterhouseCoopers today and do you have any ideas how to set up a
network or a better protection of whistle-blowers globally but also in Europe? I think that will
be very necessary if we need to reveal more scandals in the future.

1-058-0000

Rupert Manhart, Chair of the Anti-money laundering Committee of The Council of Bars and
Law Societies of Europe (CCBE). – Well, as regards privacy or professional secrecy or legal
privilege as in your question, I think it is often important to understand the concept of
professional secrecy, which is to allow a frank exchange between the client and the lawyer.
As such it is a concept very much understood not only by law, but also by a court of trustees
and the European Court of Human Rights. It helps also the administration of justice, I have to
say, because you need frank and trusted disclosure between the client and his lawyer in order
to defend him and protect him in legal proceedings.

On the other hand, it is very important to understand the limits of the concept of professional
secrecy and that is what your question actually hinges around, in that professional secrecy
does not protect any illegal behaviour, and does not apply, as I said, if a lawyer is acting
illegally. Secondly, the limit of professional secrecy is that there is a limit by the anti-money
laundering rules if there is a non-protected activity and if there is an activity covered by the
directives where there is a suspicion of money laundering, then there is a duty to make a
suspicious transaction report. So there are two important limits, which help. If there is illegal
activity going on, then professional secrecy is not applicable. Of course, if you mention the
Panama Papers, and have read the book by the two German journalists, of course there are
lawyers which might be a little on the crooked, and that is of biggest concern for our
organisations as well, and we have to see how we can cope with that.

1-059-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – I would say that
the general Code of Conduct that I referred to is very clear and encourages PwC staff to speak
up. In the network and in local firms there is a well-developed whistle-blower policy as well.
On the details of that – and I am sorry to do this, on your first question – I really would have
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to invoke the caveat that I mentioned in the beginning, and ask colleagues who are involved in
the design of the whistle-blowing rules to respond to this question subsequent to the hearing.

1-060-0000

Petr Ježek (ALDE). – Good morning. In the introductory statements we heard more or less
that money laundering and tax evasion are, of course, deplorable activities, but the scale of
these activities is huge and they can hardly take place without the involvement of
intermediaries, so I see a bit of contradiction here. More specifically, in the response by
CCBE one can read that ‘it does not have information on the nature and numbers of sanctions
by the National Bar Association for activities related to money laundering and tax invasion by
their members’. So I wonder, not only for CCBE, but for other institutions or industries what
is of interest when it comes to misbehaviour related to money laundering and tax evasion,
when it comes to the statistics or activities of your members – so in what are you interested, if
anything.

Then, more generally perhaps, I’d like to know whether the Panama Papers and other
revelations prompted more or deeper discussion within the industries, whether this is handled
in the right way within the industry and whether perhaps the image of the industry shouldn’t
be somehow improved by some internal measures.

1-061-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – Well, what is of interest
to an institution like ours is indeed a regulatory framework that works. For me, as I started
many years ago very much on the compliance side – I am a lawyer working on the
compliance side – in 1996-97 when we had the introduction of the first money laundering
laws, one of the big problems was always calibration. Then again you had the problem of a
huge amount of data, because nobody knew anything but the amount and they did not know
what to report. So literally even the local supermarket was reported. What I liked very much
in the solution and what would be in our interest, regarding your first question, is that you
have the law and then calibrate it in cooperation with law enforcement, because obviously
you’re getting the real suspicious transactions and not the local proceeds of the supermarket in
your system. So that helps a lot, and in the discussion that helps a lot. So you need a clear
legal framework and then you need to calibrate it to exactly do what it is for, and that is one of
the reasons why I mentioned that the new deal – as an exchange between what I would say is
an overflow of red tape, which is bad for customers and for banks, for a more efficient way, in
which you can really root out and pinpoint the people you want to target – would help a lot.

On the Panama Papers, yes of course this caused a shock to everybody – to citizens,
corporations, everybody. In my view it certainly led to a discussion within all banks because I
can imagine that all boards asked their compliance departments and their different
departments ‘how do we do this?’ Indeed, in several countries there were national hearings in
national parliaments. Having said that, indeed, I’m also concerned after the crisis with the
reputation of the banking sector, which is bad, so any development or mention of the Panama
Papers is bad for my banking sector and consequently for the European Banking Federation
and what we want to achieve.

What can you do on reputation? In many countries. There are discussions ongoing on
conduct, on behaviour. This is a concept that, for instance, you have seen in the United
Kingdom, and you have seen in the Netherlands and in many other countries. There are
discussions either by law or by private codes of conduct or by the supervisor. And I know, for
instance, that the ECB also has a pilot project which is aimed at conduct.

1-062-0000

Richard Frimston, Member of the CCBE and expert on topics relating to tax, beneficial
ownership, and offshore activities aspects. – Thank you very much. I would just like to make
it clear that I thought the first session was very interesting, and that generally what was being
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said was that the majority of the problem is perhaps with tax avoidance rather than tax
evasion.

Clearly any lawyer believes in the rule of law and ought to believe in the rule of law, and we
believe that the law should be upheld. That’s our job.

On some of the things that were said this morning: I am a member of the Law Society of
England and Wales, I am on the EU committee of that. I am also a member of the
organisation that Brooke Harrington was talking about, STEP, I am the Chair of the STEP EU
Committee, I  helped the BBC analyse some of the Panama Papers. We are really interested in
this debate on what is the difference between evasion and avoidance. Historically, it was the
thickness of a prison wall, and that’s not enough today now that there is unacceptable tax
avoidance behaviour.

The difficulty for us all is: how do you define it? And the traditional answer of lawyers: ‘We
just carry out the law’ isn’t quite good enough anymore. But help us, show us where the
boundary is, because nobody can really tell us where is the boundary between acceptable tax
avoidance and unacceptable tax avoidance. If my client leaves the money to his spouse on his
death, it’s exempt from tax; if he gives it to his children, it’s taxable. Is that unacceptable tax
avoidance?

1-063-0000

Dariusz Rosati (PPE). – Thank you, Chair. And I’d like to express my thanks to the
members of the panel for their very interesting remarks on this very topical issue. I have three
questions; two of them go to Mr Manhart.

As you said lawyers – and your colleagues supported you in this – are law-abiding people in
general and they are bound by standards, and, as you said, in order to make a transaction or
engage in a legal act, any lawyer has to know the identity of the client and so on and so forth.

However, in the previous panel we heard that actually among those intermediaries that help in
these bad practices of money laundering and tax avoidance and tax evasion, more than 50% of
those people are lawyers. So these 50% are lawyers, followed by accountants, banks and
financial advisers, wealth managers and so on and so forth. So the question is to what extent
this legal profession is indeed engaged in the sort of creative compliance, in the sense that
while being on the side of law, it still helps clients to find ways and means of circumventing
laws and contributing to these bad practices? I would like you to comment on that.

Now my second question is on regulation. The legal profession is self-regulated, mostly, and
bar associations establish codes of conduct. And this is something that all lawyers are
supposed to observe.  Now do you think this is sufficient in order to avoid these practices of
creative compliance, in order to avoid a situation in which the letter of law is observed but
actually the spirit of the law is violated, in a sense? So what’s your opinion on having
different instruments for regulation – for instance, some outside regulation by the state?
Would it be helpful or not? And if not ,then what should be done in terms of this self-
regulation in order to make it simply more reliable?

And one last question to Mr Mijs, if I may, Mr Chair, very quickly? In all those practices, of
course many institutions, many people are involved in this money laundering and everything,
but banks are critical elements of this process. Of course there is always at the end of the day
a transfer of funds. Would it be possible in your opinion to have restrictions on money
transfers in case no identity for the client is defined and no information on his tax obligations
are available to the bank? Would it be possible to impose this kind of requirement on banks,
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in order to observe the situation when there is a suspicion that tax has not been paid, that the
bank must simply refuse to make the transfer?

1-064-0000

Rupert Manhart, Chair of the Anti-money laundering Committee of The Council of Bars and
Law Societies of Europe (CCBE). – Well, I try to get the facts right: as we have heard in the
first panel, most of the intermediaries are wealth managers, who are not lawyers and are not
bound by the regulation lawyers are subject to. Secondly, what we have heard, and what is
clear also from the report from Global Witness, which was not said this morning, is that they
did not find any lawyer who did conduct any illegal activity. So to get it right, there are no
facts pointing at lawyers being actively engaged in money laundering. Of course there might
be unwitting cases where lawyers are abused. But we think that regulation has reached a level
where people try to circumvent lawyers.

As to the question if the regulation is sufficient and the self-regulation is sufficient, unlike the
recent European proposals I think that the focus must be shifted to effectiveness, and FATF
has learnt that effectiveness is the key point of regulation. We have also looked at the
regulation in place, which is a change from the past, if you look at the 4th Anti-Money
Laundering Directive, which introduced a new measure which increases that regulation and
the supervision. So self-regulation is an efficient means to fight money laundering.

1-065-0000

Chair. – In the case of PricewaterhouseCoopers we heard from Professor van Weeghel that
3 000 people are involved in checking compliance with their own rules. What is the situation
in the banking sector, Mr Mijs?

1-066-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – I am sorry to say that I
do not have the exact numbers, but there are vast numbers of compliance departments. If you
want a career in banking, I suggest that you should either go into risk management or
compliance. I remember that some time ago – I think it was two years ago – HSBC reported
in the Financial Times that they had acquired 3 000 new compliance people already, so that is
a huge amount of people.

1-067-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – Just one remark on
the 3 000 people – when I mentioned those, they are the people inside PwC that assist clients
in developing anti-money laundering mechanisms. I don’t know the exact number of people
engaged with internal procedures, but there are many of them.

1-068-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – Very simply, it is
impossible in my view to make an unidentified transfer, and if you look for instance at banks
if you are a ‘known customer’ that is the whole point of ‘know your customer’ and rightly so.
For instance – and I don’t know if my banks really want me to mention this – but if you open
a PayPal account, one of the things that they will ask is to transfer EUR 1 cent from your
bank, and with that they have also done the basic identification for the transfer, so that is
covered. Indeed, payments can be stopped if there is any idea of anti-money laundering or
fraud – and there are codes for that – and if money is transferred to non-participating
countries. Finally, but this is again where I go to the vast amount of data which are going
through in the payment systems, this is where banks sometimes err on the safe side and you
get the de-risking because banks refuse to transfer to people in need because there is some
suspicion there, so it is always again the calibration and the balance that’s needed. But it is
absolutely right what you say.

1-069-0000

Roger Kaiser, Senior Policy Adviser, European Banking Federation. – We have just talked
about anti-money laundering, but also in the framework of the fiscal exchange of information,
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including the USA’s FATCA, you have such a mechanism, including the closure of accounts
for recalcitrant account holders.

1-070-0000

Anneliese Dodds (S&D). – Thank you, and my apologies that I was not here earlier. I have
been following all the proceedings by web streaming with my baby daughter but I think she
would be a bit too excited if she was in here. So, sorry about that.

I had three quick questions: first of all, the first panel touched on the fact that there can be
significant conflicts of interest within legal tax advising and auditing services that advise
competent authorities, particularly in developing countries on the one hand, but which also,
on the other hand, advise multinational businesses and individuals on tax strategies and
optimisation. So what steps do firms take to avoid those conflicts of interest arising, and is
closer monitoring required of firms that advise competent authorities and governments and
these multinational firms and individuals? Where could that monitoring come from, in your
opinion?

Secondly, what concrete steps have the intermediaries that you represent or that you come
from taken since the Panama Paper revelations to ensure that the true beneficial owner is
actually properly identified and reported to the relevant tax authorities? I thought it was
interesting that in the previous panel one of the speakers said: We should not ask when wealth
managers consider concealing beneficial ownership, we should ask when they don’t consider
concealing beneficial ownership. What concrete steps have been taken?

Thirdly, should intermediaries be forced to report to the European Commission on all
complex structures and special services that are linked to jurisdictions on the EU tax havens
list? I am particularly talking about trusts here. I know that Mr Manhart emphasised the
legitimate role of trusts. They do have a legitimate role in some cases, but they were
mentioned 1 600 times in the Panama Papers and, to quote from a World Bank report in 2011:
‘Investigators interviewed as part of this study argued the grand corruption investigations in
our database failed to capture the true extent to which trusts are used, because trusts prove
such a hurdle to investigation, prosecution or civil judgment and asset recovery that they are
seldom prioritised in corruption investigations’.
1-071-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – Maybe I will take
the conflict of interest first: that is a theme that looks familiar, because we discussed it in the
context of the TAXE committee as well.

I find that a very difficult theme. If you were to approach it in a digital way you would say:
well, you either advise governments or taxpayers, but not both. The reality, I think, is that
many not just developing countries but also other countries, in fact turn to the big four, and
also to law firms, but I think to the big four, for assistance both in the design of tax systems
and in setting up tax administration.

The public-private cooperation that seems to emerge more and more is also something that
seems to gain traction. I deliberately do not say ‘is supported’, but seems to gain traction and
recognition by some of the governmental organisations. So the question is: do you take a
digital approach, or do you see value in having these large organisations using their
experience also for the benefit of governments?

And then the point is, how do you make sure that there are no conflicts of interest? If you see
a conflict of interest per se, if an organisation serves both types of clients, if you will, we are
back to the digital approach, so you have to narrow it down and say that in a particular case
one cannot advise both sides, and maybe use separate teams. If I look at PwC, the government
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consulting team, to the extent it does tax work, is a team that is mostly focusing on
governments and not turning around and then using inside information to advise clients. We
recognise the issue, try to deal with it, but we also struggle because we understand the
sentiments.

1-072-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – Conflict of interest is
indeed always difficult, certainly within a firm and there are two ways to deal with it. The
legal way is to deal with the governance – of course having compliance and audit directly
reporting to CEO or to the board or to a supervisory board. That is the legal way.

The problem with banks is that the contacts between banks and clients are done at so many
levels and also the employees are at so many levels. One of the risks that you run is that, for
instance in anti-money laundering, if a mistake is made, that the local cashier at the local,
regional branch gets punished, but it does not go up the chain. The only way to deal with it is
indeed to get the executive involved and use cases as dilemmas. Explain and describe
dilemmas, and make sure that these dilemmas get sent up the chain; that would help.

1-073-0000

Richard Frimston, Member of the CCBE and expert on topics relating to tax, beneficial
ownership, and offshore activities aspects. – Just briefly on beneficial ownership and trusts:
CCBE and other professional organisations have worked closely with the OECD and FATF in
helping define what beneficial ownership should be, how it should be dealt with.

One of the problems is that, in Europe, we have the different traditions of civil law and
common law and that they are so different that civil law will register beneficial interest
whereas in common law we do not. I think that is one of the underlying difficulties, but I
think the professions have worked as hard as we can to make CRS (the Common Reporting
Standard) work, and I think it is one of the things that was not talked about this morning, that
FATF has its weaknesses and that the US is not going to sign up to CRS, and I think that is a
real shame.

1-074-0000

Pirkko Ruohonen-Lerner (ECR). – I will continue on roughly the same topic as Ms Dodds
just now. My question is particularly for Stef van Weeghel.

In recent years your firm, PwC, has been involved in several tax disputes. The most
significant of those was the LuxLeaks scandal, which uncovered aggressive tax rulings that
you effectively sold to major firms on behalf of the Luxembourg Government. At the same
time you carry out consultancy work in connection with corporate responsibility and you
charge for making background checks for governments, for example during reforms to tax
legislation. We just heard that you see a small contradiction here.

In your opinion, would it not be proper to deny all access for firms that sell tax planning
services to public tendering for investigations which might influence the shape of future tax
laws?

1-075-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – Thank you for
your question. I hope I got it right through the interpretation. I will just reiterate, just to make
sure that I understood. You see a contradiction between the statements I made earlier this
morning on the anti-money laundering checks and tax evasion prohibition in the PwC
network, and the advice that was rendered to clients that was disclosed in LuxLeaks, I think. I
hope I got it right that that was your point?
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1-076-0000

Pirkko Ruohonen-Lerner (ECR). – I wanted to ask if it would not be proper to deny all
access for firms that sell tax planning services to public tendering for investigations which
might influence the shape of future tax laws?

1-077-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – Thank you for the
clarification. Let me be very precise and also very direct here. I see a very sharp distinction
between money laundering and tax evasion on the one hand – regardless of the remark on the
thickness of a prison wall, I think it was one of the UK Chancellors of the Exchequer who
made the remark – and tax avoidance or tax planning on the other hand.

PwC, and I know the other networks as well, are extremely strict on money laundering and
tax evasion. On the tax planning side, and in a way I am reiterating what I conveyed during
the TAXE hearing, we find ourselves in an international world where countries compete with
their tax systems. They do that in a variety of ways. They do that through the use of tax rates
and features of the tax regime, and I think it is internationally recognised that elements of that
tax competition are not helpful, have eroded trust in the international tax system, and the work
of the OECD, with the BEPS programme, and also the work of the European Commission,
have gone a great way to reduce the unhealthy tax competition – and I use the word unhealthy
because I think there is also a healthy tax competition as is acknowledged, I think.

What we see currently – and we are in a process really because the BEPS measures are in the
process of being implemented – I think the margins for tax planning that would erode trust in
society are getting narrower and narrower, but this clearly is a process that is going on, and
we have to acknowledge that countries play a very important role in the design of the
international system, and international cooperation is an important element in the resolution of
the trust crisis, dare I call it, that exists today.

1-078-0000

Louis Michel (ALDE). – To begin with, I would like to express my admiration for the guest
speakers. It is as if one were dealing with a Dead Poets’ Society. Everything is hunk dory.
There is no vulnerability, no risk on your side, the sector is covered.

It is a matter of political judgement, but I would be interested to know – and I am aware this is
a rather vague question – what percentage of the Panama Paper files are legal, according to
you, and what proportion are illegal and what percentage of those files – this is a matter of
personal assessment, I know, based on one’s ethics – are ‘legal’ but immoral?

I have a question for Mr Manhart, which strikes me as important. Marc Bonnant, a lawyer
whose name features in the Panama Papers, said that he does not provide offshore services,
which would constitute a business approach, but is consulted, which is not at all the same
thing (I quote). What are the obligations incumbent in the former case but not in the latter? I
would also like to ask Mr Manhart why the Panama Papers make ample reference to the
presence of Swiss lawyers in the system, and what the flaws are in that system.

I would also like to know, from Mr van Weeghel – and have been trying to ascertain this for
some time – how one defines ‘tax optimisation’ and how one defines ‘tax fraud’. What are the
subtle differences and where is the borderline between them? And also, in passing, how he
vets his customers.

Mr Manhart, you also warned, very gently – and I am very mindful of what you said – of the
need to respect the right to a private life and the need for transparency. It is a matter of
balance between transparency and the right to a private life, you see. Please be assured that I
am a liberal and I am not a dangerous leftie, but I would like some answers to these questions



24-01-2017 39

all the same. At a certain point you spoke about the right balance between transparency and
private life.

I would like you to tell me, Mr van Weeghel, and this is very important, what you understand
by ‘reasonable tax advice’. It would be interesting to have a precise answer to that question.

1-079-0000

Rupert Manhart, Chair of the Anti-money laundering Committee of The Council of Bars and
Law Societies of Europe (CCBE). – I will try to answer your several questions. I cannot give
you numbers on a percentage of legal or illegal files in the Panama papers. Unfortunately,
they have not been released, we do not have more information than you have. We just got
what we have from the media, so numbers are a difficult issue.

On Switzerland, again I have to say I am not aware of details of Swiss regulation. I am
personally an Austrian lawyer, I am not a Swiss lawyer. Even though we have some overview
about all the systems in Europe, and Switzerland has adopted in the last few years some
changes to its system, I frankly do not know if these changes are already reflected in the
Panama Papers. Switzerland, as far as I know, operates a difference between legal advice on
the one hand and all financial activities on the other hand, but as I said, I am not an expert on
that.

More interesting, in my view, is the legal question about transparency on the one hand and
private life on the other hand. I think we have clear rules as set by the European Court of
Human Rights; in particular, I refer to the judgments relating to Article 8 of the European
Convention on Human Rights, which is also important. The European Convention on Human
Rights is also binding in a certain way for the European Union, and one recent and very
interesting judgment is in the Michaud case where the European Court of Human Rights
tested the French anti-money laundering regulation against Article 8 of the Convention of
Human Rights. They said it is not infringed by the reporting obligation, because there is
supervision by the self-regulatory body; they make clear that the core is protected and the core
of protection is everything that is related to legal proceedings, everything that is related to the
essence of the lawyer-client relationship.

1-080-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – You had three
questions but in particular I would like to address the one on responsible tax advice. Let me
do a little side-track here…
1-081-0000

Louis Michel (ALDE). – No, the word was interpreted incorrectly. You said ‘reasonable tax
advice’, did you not?
1-082-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – I hope I used the
word ‘reasonable’ – sorry, ‘responsible’ – but certainly ‘reasonable’ I am fine with as well.

Let me make two remarks here. One is this: as you can see in the materials I have another job
as professor of international tax law at the University of Amsterdam, and for as long as I can
remember, education in the tax field is technical in nature. It is really all about the
technicalities of the law, and that is changing right now.

If you just stick to that remark for a moment, and then I refer to the remark that Professor
Harrington made this morning that she had spoken with professionals who get most joy out of
the cat-and-mouse game with tax policy makers; I think that was the remark that was made.
And if you look at the background, for decades tax professionals were indeed focusing mostly
on the technical nature of the tax advice, and when I talk about responsible tax advice and the
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way that PwC is embedding that in practice through the tax code of conduct and the tax policy
panels, it is really about this part, which starts when the technical analysis is sound.

So you have something that works from a technical perspective but is it something that is
really fit when you look at the business of the client? Is it appropriate to the facts and to the
business environment? How will this be perceived in the broader context? What will
stakeholders think of this? How does it fit with the mission statement of the company?

This is a difficult area because it is subjective to an extent and it will also depend on the legal
culture in different countries. That is why, when I refer to responsible tax advice, it is really
the part that starts when the technical analysis is done, and I think we will see a development
there.

I should also say – and then I will stop, Mr Chair – that there is no substitute for clear tax
laws, both domestically and internationally. That is very, very important.

1-083-0000

Matt Carthy (GUE/NGL). – My question is for Professor van Weeghel and it is in relation
to the role of PwC – I am sure it is also the same for the other big four – in setting and
actually helping to establish those laws that you are talking about in relation to tax issues and
to ask you about the potential conflicts of interest that could arise.

Just to help, I will give an example from Ireland, where we have had a PwC managing partner
who has been involved in advising Google, Apple, Facebook and probably countless more, on
how to use Ireland as a centerpiece of their global tax avoidance strategies including in terms
of the setting-up of the so-called ‘Double Irish’.

The same leader in PwC is also holding a very highly influential position in the American
Chamber of Commerce tax group in Ireland, and in this role PwC successfully ensured the
withholding tax that required the Dutch Sandwich to be used in conjunction with the Double
Irish was scrapped, and all the while the same person was separately advising the then finance
minister on tax policy – a finance minister who he happened to be related to. We know as well
the role played by PwC in the Luxleaks scandal.
There are at least two Member States within the EU where we can see that PwC has played a
major role, not only in facilitating tax avoidance by multinationals but also in designing the
whole tax system itself, even at a governmental level.

The questions I have for you is whether you would be in a position to outline in detail the
relationship between PwC and various EU Member States’ governments? Are there guidelines
in place between PwC or within PwC regarding its role in terms of advising governments?
Can you outline the impact that you believe this network has had in terms of public policy
level in the EU? It is all very well saying that we need strong laws in relation to clarification
and certainty for companies like yourself, but if companies like yourselves are actually
helping behind the scenes to establish those same laws, then surely there is a major conflict of
interest that needs to be addressed.

1-084-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – Thank you for the
question. Clearly you mentioned names of a number of taxpayers and I am not in the position
to talk about individual taxpayers but when I responded to the earlier question of the conflicts
of interest I acknowledged that the issue is one that is out there and has to be addressed.

There is a big distinction between the conflict of interest when the Big 4 networks advise
developing countries with their systems, both in terms of legislation and administration and
the type of dialog that you just mentioned. I would think that if a senior policymaker in any of



24-01-2017 41

the EU Member States has a conversation with a representative of a Big 4 or of a law firm it is
very, I mean these are very sophisticated countries with very sophisticated officials and that
there is an exchange of thoughts I would say is perfectly all right. We have had this
discussion, in fact still have this discussion in my country in the Netherlands as well and in a
way, I hesitate to say this, but in a way, sometimes it is even insulting to the civil servants
who are responsible for tax policy. The suggestion that is conveyed here is that they would
not be independent or would not, when they talk to an industry representative or a tax adviser,
take into account that there are diverging interests. Generally and I mean this genuinely, I
think that dialog is very important and should take place and the issues that you just referred
to, they have to come out in that dialog as well.

Just one remark on the tax planning that is going on: I think that some of the familiar names
that you mentioned are US multinationals. If you look at the design of the US tax system,
currently there is a constant and enormous incentive for US taxpayers, multinational taxpayers
to defer their tax in respect of non-US income. That is recognised by former administrations
and I believe the current administration as well, and it is recognised that something in terms of
tax reform must be must be done.

I refer to the response to the earlier question that the legislator has an important role to play as
well.

1-085-0000

Matt Carthy (GUE/NGL). – The companies I mentioned were Google, Apple and Facebook.
I think to describe them as taxpayers is being extremely generous, but do you not see a
conflict of interest whereby the same people who are advising companies in terms of how to
avoid tax are actually advising governments in terms of the tax policy and the tax laws that
are implemented? It’s a fairly simple question.
1-086-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – So my fairly
simple answer is: I'm not privy to the facts that you are stating so I am not in a position to
respond to those.

1-087-0000

Pascal Durand (Verts/ALE). – Chair, I actually feel a little uncomfortable today because,
listening to what everyone is saying – and here I have much the same feeling as my colleague,
Louis Michel, and without being either a liberal or a dangerous leftie either I feel one should
perhaps find the happy medium between the two – I have the impression that everything is
OK, perfect, and that at the end of the day responsibilities have been so watered down among
those involved that if one takes them individually it is really quite straightforward: the
lawyers have no reason to reproach themselves and neither do the auditors, while the banks
are doing an absolutely amazing job, so all is well.

All is well except that, behind these marvellous practices, hundreds if not thousands of billion
are disappearing, hospitals are closing because there is no money to fund them, thousands of
people across the world are dying because terrorism is being funded and that money can
quietly circulate thanks to financial arrangements, and thousands of people are also dying
because arms traffickers can make a living and expand their unlawful activities.

These practices only exist, gentlemen, because you help them to do so. They only exist,
gentlemen, because PricewaterhouseCoopers – though not just PricewaterhouseCoopers –
operates in Panama and in all the structuring that allows these unlawful and illegal channels.
There are law firms which are launching companies because they have a legal monopoly to do
this, particularly in France, which are fighting to keep this monopoly and be the only ones
who can establish companies, and which are able to do this because there are banks making
tax transfers that bring this  money into being.
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I am simply going to ask you a question – and I am not launching into you from a personal or
moral angle: Mr Manhart, you have explained to us that there are rules and codes of
professional conduct among lawyers which work very well and that there is therefore no need
to do anything to change or strengthen rules in respect of legal practice. That is what you
answered to Question 4 of the letter and the answer you gave to the questions we have asked
you.

In Question 5, we asked you something else: we asked how many sanction have been applied,
which is a question to which you have already replied. You said that you did not know, and to
the best of your knowledge, none. How can you say, how can you tell us, that regulation is
working, and at the same time say that you are not aware of any sanctions having been
applied? Either there are no sanctions because the rules are no good or – and this is another
matter – you are telling us that you have no answer to the question we have asked.

1-088-0000

Chair. – (In response to a protest from Mr Durand that he was not being given as much
speaking time as others). There were no longer speeches. Even Mr Michel only spoke for 2
minutes and 51 seconds.

1-089-0000

Rupert Manhart, Chair of the Anti-money laundering Committee of The Council of Bars and
Law Societies of Europe (CCBE). – It is difficult to answer your question, as it was quite
lengthy, but I will try.

We have codes of conduct, as I said. We have codes of conduct that contain ethical rules and
we are bound by our professional duties. Unfortunately, you are right, numbers of convictions
are not available on a European level. Unfortunately, the numbers of convictions are not
available by bar associations or law societies. We try to get statistics. We have tried to get
them for years and years, but it is a question for national authorities to provide us with
statistics and data on that. For us it is very important to have a flow of information from the
national authorities to the bar associations and law societies which is one thing, if you look at
regulation, which definitely must be improved. We have to get a better flow of information
about things that actually happen in order to better tackle them.

As regards ethical rules, lawyers are bound by the law and I can repeat that we will never
condone any illegal activity. Moreover, lawyers have tried to raise red flags, tried to raise
situations where problems may arise and to raise awareness. I think those measures are being
effective and that is shown, actually, if you look at the Panama Papers. We know that, at least
to our knowledge, no procedures have been triggered by the Panama Paper revelations. That
is why we mentioned that we think regulation works.

1-090-0000

Chair. – Mr Durand, we will look into the matter and ask the EU Member States, and
organisations, to answer on the individual cases accordingly.

1-091-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – Thank you very much
for that question, which I have picked up with Mr Michel as well, but let me answer that if I
have given the impression that on behalf of the banks everything is great and hunky dory and
we just walk on because there is nothing going on, I have been misunderstood. What I have
tried to explain is that there is a lot going on, but there are millions of transaction. These are
sometimes complex and sometimes not, and they are regional and central. One of the things
that I have tried to explain was the dilemmas of local branches, the amount of data that we are
dealing with, the cooperation and sometimes lack of expertise on financial matters in law
enforcement, the de-risking when you get it wrong and people do not get their money and the
unclarity. So for me, there needs to be a dialogue with law makers, law enforcement and the
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institutions for intermediaries like the one I represent, and that is why I like this hearing so
much. For me, this is something that needs to continue.

1-092-0000

David Coburn (EFDD). – I was very interested to hear Mr Mijs’ comments about even the
local supermarket being investigated for money laundering. We have also got experience of
that at home. My own constituents have been moaning about this. Opening bank accounts for
companies, individuals, even bowling clubs is very difficult these days due to money
laundering neurosis. It causes massive problems for small companies. The excuse is always,
as usual, terrorism. I am no James Bond or Miss Marple, but terrorists will use other methods,
just as they stopped using mobile phones as the drones kept homing in on them. I am sure
they will use other methods, such as the Islamic banking system which is impossible to trace.
It is much easier to trace the normal banking system than that, so I cannot understand why the
security services would find all this a good idea.

This anti-money laundering seems to have become an industry as well – obviously increasing
bank charges and, dare I say, profits to the banks perhaps. How do you minimise the
disruption to business and also minimise the bank charges – with all these wonderful
professionals obviously getting big fat fees, how is this all going to be paid for? Is it going to
be paid for the poor Joe in the street trying to open his business? Enlighten me please, sir.

1-093-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – I wasn’t trying to
excuse the banking sector by mentioning the supermarkets but I was referring to my own
practice. When we started anti-money laundering and when the first laws against money
laundering came, there I remember that because we used the blunt instrument of the amount
of money that we hit everybody. But that was in 1996, and I must say that over time, together
with law makers and together with law enforcement, due to cooperation we have refined the
instrument, and we are now much better able to track and not bother supermarkets or normal
businesses on this. For me that is very, very important.

Indeed, as you say, there is a cost to all this compliance and it is the same cost as if it were
much more difficult to enter this Parliament than it was 15 years ago, due to security. There is
a cost to adhere to compliance that, in my view, is an important cost of doing business and for
the hygiene of the financial sector.

1-094-0000

Barbara Kappel (ENF). – Thank you, gentlemen, for coming to this hearing and for your
interesting statements.

My first question is to Mr Wim Mijs. You said that the rule of law and legal certainty are core
elements in order for banks to function, and I agree with you. However, I see a few
uncertainties appearing, particularly with regard to the black lists. Last week in Parliament in
Strasbourg we refused to approve a black list, a list of tax havens, presented by the
Commission because we, as Members of Parliament, said there were some countries missing
from it.

For example, the week before last the Maltese Finance Minister gave an interview in which he
said that the Panamanian authorities were not cooperating sufficiently with the Maltese
authorities on investigating the Panama Papers – so there were problems with legal certainty
in connection with black lists – and again, Commissioner Moscovici said in this committee in
December that sanctions could also be imposed by intermediaries, and by countries, in
connection with the Panama Papers and in connection with breaches of the Action Plan
against tax evasion.



44 24-01-2017

With that in mind, I wonder how you, as banks, counteract these risks of uncertainty? Are you
safeguarded against such risks if, while you have not currently blacklisted Panama, you will
maybe soon have to? Do you make provisions for that? Could these provisions maybe even
lead to fee increases for some banks?

My second question is to you, Mr Manhart. You said that a lawyer must know his customer,
his client. He must know who he is speaking to and he must be carefully checked. As you
know, the forthcoming Fourth Anti-Money Laundering Directive will provide for enhanced
customer due diligence, which will lead in some cases to higher transaction costs, for example
if they have to check who are the beneficial owners of letter-box companies or the holders of
bearer shares.

So my question to you is: What is your assessment of the operational and financial effects of
enhanced customer due diligence on the work of lawyers?

And a second question. Do you see a potential conflict between this extended customer due
diligence and the protection of natural persons in the processing of personal data and Article 8
of the European Convention on Human Rights, particularly the provision on freedom of
correspondence?

1-096-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – Thank you very much
for your question. Indeed, legal uncertainty and how to price the risk of uncertainty is one of
the things that I referred to, and it is very necessary.

I cannot comment very much on the debate among Member States. I realise it is very difficult
because Member States have different interests, and what you describe is very much what is
happening. If you continue, if you indeed place countries on the blacklist, banks will comply.
Of course, there is always a cost if you have business that is suddenly cut off and the way this
is priced is that you can usually see this very much in the capital market. Where the rule of
law is not abided by, or where there are weak institutions, you see this immediately in the cost
of doing business, through the interest rates in the international capital markets.

1-097-0000

Rupert Manhart, Chair of the Anti-money laundering Committee of The Council of Bars and
Law Societies of Europe (CCBE). – I can reply in English, but I may talk about Austria as
well.

It is true that enhanced customer due diligence causes costs and it is difficult to say so far who
will actually have to bear those costs. In Austria we have to set rules on the attribution and
application of those costs. We are, in the Austrian Bar, starting to think about how we can
actually find a solution on regulating those costs as well. We will see to which end we come.
The operative costs are enormous, in particular because we need access to databases and
databases are tremendously expensive. But again, the Bar is trying to negotiate access which
is financially supportable for even the simple lawyer.

1-098-0000

Luděk Niedermayer (PPE). – Thank you very much and thanks for coming. I want to refer
to something also that was mentioned, and this is a slight difference between the first panel
and the second panel, because the first panel came with quite serious findings about the
situation in the area we are discussing, while in your interpretation it sounds that basically,
more or less, things are in in order.

We are not here for blaming and shaming. We are trying to improve the situation and the bad
situation that exists now is a consequence of actions by governments that are creating not very
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good laws and are not enforcing laws, but there is also a significant contribution by the
industries that you are representing.

So, in a very short sentence, I would like to hear from you what you can do in your industries
to make things better in the future.

1-099-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – In my statement I did
not say that everything was fine, but said very clearly that we have asked for clear rules. That
is why I believe in the OECD, but I also need – as I mentioned in connecting with the first
panel – the new deal which we can hopefully strike in the EU and which will make the work
more precise and clearer.

1-100-0000

Richard Frimston, Member of the CCBE and expert on topics relating to tax, beneficial
ownership, and offshore activities aspects. – I think that is a really good question and one that
we would really want to engage with. It seems to me that ticking a box is not the answer, and
that just getting a copy of somebody’s passport and utility bill does not actually address the
issue.

Certainly, from a UK perspective, the Law Societies are very anxious to train, and continue to
train, lawyers on money laundering by actually thinking about where the source of the funds
is, whether there are any suspicious activities or other grounds for suspicion, whether the
structure is overly complicated, and to actually engage the brain in thinking about whether
there is something missing. From a UK perspective, I think what we miss is control over
letterbox companies and the fact that company formation is not a regulated activity. Certainly
my understanding of Panama is that the real danger is from letterbox companies rather than
anything else.

1-101-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – I guess I am also
referring to what Mr Mijs said in responding to Professor Palan’s remarks earlier this morning
about the new deal and the recognition by all parties that there is a problem. I should say that
there are quite a few issues where I do not agree with what Professor Palan said this morning,
and we could have a further discussion, but I very much agree with this one in the sense that
there is, of course, a problem. Certainly I hope that this panel did not convey a notion that
there was no problem. What I could see was that, if we use the organisations represented here
at the table in further discussion and exploring where the real issues are and where we can
improve the system, you potentially have quite a powerful alliance in your new deal, that
would be of assistance. I agree with another remark that I heard this morning, namely that
more regulation is not the answer, but rather how can it be effective to accomplish the goal of
this legislation.

1-102-0000

Virginie Rozière (S&D). – I listened with interest to your call for clear and effective tax
legislation, and to your defence of your codes of conduct.

Recently, despite being at the heart of the way in which tax avoidance or tax evasion – as one
wishes – mechanisms operate, you seem to be devoting more energy to how to derive greater
advantage from the law as it stands, in accordance with its letter but with scant regard for its
spirit.

The current progress being made in developing tax legislation to prevent tax evasion or
avoidance are mainly due – as has been broadly emphasised in our work – to action by
whistle-blowers, who flag up and bring to light modus operandi and arrangements. This has
also been cited by Professor Harrington, who was on the previous panel, as one of the means,
one of the key levers, for facilitating an effective combating of tax evasion.
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My question is clearly directed at Mr van Weeghel since, in reply to my colleague Jeppe
Kofod, he claimed to have a code of conduct which encouraged his employees to report
problems. My question is as follows: you will know, of course, that the LuxLeaks affair
received wide press coverage and provided the starting point for Parliament’s work precisely
against tax evasion, so have you further developed your codes of conduct since the LuxLeaks
revelations to reflect these reports on what visibly does not constitute an illegal framework of
activities but nonetheless poses a problem in terms of tax equity?

What is PwC’s stance on the role of whistle-blowers? What changes and concrete measures
have you implemented to facilitate the reporting of irregularities? How does that square with
the fact that, in the LuxLeaks trial, your position was one of contesting whether Antoine
Deltour and Raphaël Halet could be called whistle-blowers? Are you still following the same
code of conduct and do you still take the same clear-cut position, deplorable as it may be, on
whistle-blowers?

Lastly, it will not have escaped your attention that Parliament is to start drawing up
recommendations on European framework legislation on whistle-blowers, so I would be quite
tempted to ask for your views on this matter, even if I am not entirely sure that it would
necessarily be worthwhile our moving in that direction.

1-103-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – I will keep this
very short, Mr Chairman. Thank you for your question on the whistle-blowers. I responded to
Mr Kofod’s question that I was not best placed to respond to that, so I will repeat that point
here. On the substance of your question relating to tax planning, I would say that if one looks
at the work of the European Commission, the work of the OECD, and also to an extent the
work of the Code of Conduct Group, I would think that most of the international tax
structuring is quite known to the world, and the OECD has taken action to preserve or
reinstate the coherence of the system, and that’s something which – as we talked about before
– is unfolding right now. Frankly, I think that the knowledge of the policymakers in the world
and of international organisations with respect to structuring is there and it really comes down
to a situation where, if certain structuring is not acceptable, then change the law, change the
rules. But the reality today is that quite often countries are still competing with each other
with their systems, so there is a role for you as well.

1-104-0000

Tom Vandenkendelaere (PPE). – Because of the eloquence of some of my colleagues, I will
be very direct and brief. I have a question for Mr Manhart. I found it interesting to read in
your written answers that for CCBE you consider even the reporting of suspicious
transactions under the Anti-Money Laundering Directive to be a problem because of
professional secrecy concerns. Now the question I want to ask you, in a somewhat
challenging manner is that, if any disclosure duty for you is so problematic for you lawyers,
would you then encourage us as lawmakers to prohibit lawyers from giving advice on tax
issues outside litigation situations so that we could make your life easier as regards secrecy
concerns?

1-105-0000

Rupert Manhart, Chair of the Anti-money laundering Committee of The Council of Bars and
Law Societies of Europe (CCBE). – Well, the short answer – as we have repeatedly said here
today – is that the clearer the rules, the easier our work is. So if lawmakers make clear rules, it
makes day-to-day work easier for lawyers, accountants and any other professionals giving
legal advice. So I really encourage you to make clear rules on that point.

1-106-0000

Ana Gomes (S&D). – If ‘know your customer’ and due diligence is so difficult for lawyers
and obliged entities, would you agree that transparency and registers for beneficial owners, as
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well as corporations and trusts, with minimal data, are indeed essential to secure your own
professions?

1-107-0000

Richard Frimston, Member of the CCBE and expert on topics relating to tax, beneficial
ownership, and offshore activities aspects. – The Common Reporting Standard (CRS) is
going to impose all of those things on us. The big debate is the extent to which registers
should be public or not. The difficulty from a UK perspective is that we have perhaps 10 or 11
million trusts, and imposing a public register or a register obligation on all of those ordinary
citizens may be disproportionate. So having clear rules that work is important, but rules that
work both for civil law and for common law, and that are not just trusts, but also Treuhänder
and other structures. All structures in the European Union should be dealt with in the same
way.

1-108-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – Very briefly, yes, but
take the digital opportunity because otherwise it is burdensome – and now Roger.

1-109-0000

Roger Kaiser, Senior Policy Adviser, European Banking Federation. – The answer to your
question is yes, there has been a very longstanding call from the EBF for further enhanced
transparency of beneficial ownership information.

1-110-0000

Bernd Lucke (ECR). – A brief question to Mr van Weeghel. If the Commission publishes a
list of tax havens, would PricewaterhouseCoopers be prepared to enter into a voluntary
engagement no longer to promote and mediate in business contacts between its customers,
institutions and states which appear on that list?

1-111-0000

Stef van Weeghel, Global Tax Policy Leader, PricewaterhouseCoopers. – I’m really not in a
position to respond to that question. I mean it raises many issues. Let me put it differently. It
is quite conceivable that on that list there would be countries in which legitimate business is
going on and clients would ask for support by professional service advisors, including PwC. It
would be very difficult to say that PwC would not service those clients. So it’s an issue to
certainly think about, and I will take it with me, but it is very difficult to respond to right now,
I would say.

1-112-0000

Takis Hadjigeorgiou (GUE/NGL). – It is obvious to me that we are in front of a very major
issue, a global problem – if not to say we are in front of a labyrinth. What we need here as
lawmakers is knowledge in order to see what we can change, in order to improve the issue we
have in front of us. I do not have the impression that I got the knowledge needed. That is not
to say that I think we have in front of us people who in their highest ability could polish or
prettify the tactics we need to change. I have a clear question: there is a law, in almost any
country, which gives the ability to any person to have a company without having his name
labelled – is that sensible? Can we justify that? Is there any reason to do so other than to help
someone to manipulate the system, to avoid tax? If there is another reason, let me know in
order to put it in the balance and to decide which one of the two is the best for the people.

1-112-0500

Chair. – Can anyone answer that?

1-113-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – I am certainly not here
to prettify anything; I am afraid that is not in my character. But I do not fully understand the
question. In my view, in the countries that I know of you cannot label a company. A company
is known and is registered. I am looking at the other panellists to see if they agree.
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1-115-0000

Takis Hadjigeorgiou (GUE/NGL). – I want to clarify something. The question is that
someone has the ability to have a company and we do not know his name. So that is a
question. Why do you not understand it? Is that sensible?

1-116-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – In my view, you should
know that is the structure. That is the whole discussion on beneficial ownership. That is
important.

1-117-0000

Takis Hadjigeorgiou (GUE/NGL). – Why is that sensible? That is my question.

1-118-0000

Wim Mijs, Chief Executive Officer, European Banking Federation. – It is very sensible.

1-119-0000

Takis Hadjigeorgiou (GUE/NGL). – Why? Not yes, but why?

1-120-0000

Chair. – I would like to thank all the participants in this debate. We have received many
answers and we still have some unanswered questions. We will continue to investigate. Many
thanks to both the first and second panels. My thanks to the interpreters too. The meeting is
closed. Our next meeting is on Thursday 26 January 2017 at 11.00.

(The meeting closed at 12.50)


